ENSURING PROCEDURAL RIGHTS OF PARTICIPANTS
IN THE COURSE OF INVESTIGATIVE ACTIONS

OBECIEYEHME MPOLIECCYAJIbHBIX IPAB YYACTHUKOB
B XO/IE IPOM3BO/ICTBA CJIEACTBEHHBIX AENCTBUI

Andpeeea 0. H,, 3atiyes 0. A.
0 3J10ynoTpe6/ieHUM MPaBoOM 3allJUTHUKOM B YTOJIOBHOM npounecce!

3amMTHUK HajeleH cBoOoIol B BBHIOOpE CIOCOOOB 3aIIMTHI IPaB U 3aKOHHBIX
MHTEPECOB CBOETO JOBEPHUTENS. B Crily KOH(IMKTHOTO XapakTepa yroJIOBHOTO IPO-
1ecca BO3MOXKHO OCYILECTBICHHE ACHCTBHUIA, BHELIHE HAXOMLIMXCS B HPaBOBOM
oJIe, HO MMEIOIIHX MHYI0, YeM 3al[UTy TPaB ¥ 3aKOHHBIX HHTEPECOB Liellb, BCICICT-
BHUE Yero IMPUYHHSIONNX Bpe]] HHTEpecaM JPYIHX YYaCTHHKOB YTOJIOBHOTO Hpoliecca,
HHTepecaM IpaBocyaus. Takoe MoBefeHHE MMEHYETCs 3JI0yIOTpeOIeHNeM MpPaBoOM.
[IpaBonpUMEHUTENN HUCIBITHIBAIOT CIOXKHOCTH B pasTpPaHWYEHHH MPaBOMEPHOTO U
HeZ00pOCOBECTBHOTO TOBEJICHNS 3AllIUTHUKA. 3JI0YHNOTpeOICHHE IPABOM — 3TO TaKOE
HOBEACHUE, KOTOPOE MPE/IIOIaraeT yMbIIICHHOE HCHOJIb30BAHKUE ITPABOBBIX CPEJICTB
B [IPSAMOM MPOTUBOPEYNHN C UX HA3HAYCHUEM, CIICACTBUEM YE€T'0 ABJIACTCA HAPYLICHUE
3aKOHHBIX HMHTEPECOB APYIMX YYaCTHHKOB IIpolLiecca, OOIIECTBEHHBIX HHTEPECOB.
CriocoObl BO3IIEHCTBUS Ha HEZOOPOCOBECTHBIX YYACTHHKOB YTOJIOBHOTO IIpOIIEcca
JIOJDKHBI OBITh YCTaHOBJICHBI B 3aKOHE. [IpaBONPUMEHHTEINb, IPUHAMAS pelieHHe 00
OrpaHMYCHUH TPaBa, JOJDKEH JeHCTBOBATH Pa3yMHO, YTOOBI MPaBO HE MPEBPATHIIOCH
U3 KOHKPETHOTO U 3 ()EeKTHBHOTO B TEOPETUYECKOE U HILTIO30PHOE.

3alUTHHK, B CHIIy IPE3YMIINH €T0 JOOPOCOBECTHOCTH, HAJEIEH CBO-
00/0f B BBIOOpE CPEICTB M CIIOCOOOB 3aIUTHI MPaB, CBOOOI M 3aKOHHBIX
HHTEPECOB CBOETO JoBepuTens. MckimoueHne cocTaBisIIOT CPeACTBA U CIIO-
coObl 3ammThl, 3ampemieHHble YIIK PO (m 11 4.1 cr.53 VIIK P®),
YTOJIOBHBIM, aIMUHUCTPATUBHBIM 3aKoHOaTesbcTBOM, D3 «O06 anBokarckon
JIeITENBHOCTH U aiBoKaType B Poccuiickoit denepanum.

Heo6xoauMo 0TMETHTB, YTO TOBEJICHHE PacCMaTpUBAEMOTO y4aCTHHKA
YTOJIOBHOTO CYIOTIPOM3BOACTBA B COOTBETCTBUH C MPUHIUIIOM «pPa3pelIeHO
BCE, YTO HE 3alPELICHO 3aKOHOM» B ONPECICHHBIX CUTYyalUsX CTAHOBUTCS
0O0IIECTBEHHO BPEAHBIM. B yClnoBHAX MpenoCTaBICHUS 3aIUTHUKY ITMPOKUX
BO3MOXHOCTEH 3allIUTHI IPaB ¥ MHTEPECOB JOBEPUTEINICH, B CHILy KOH(INKT-
HOI'O XapakTepa YroJOBHOIO IIPOLECCA, I'Ie Ka)IblH JEHCTBYET UCXOAS U3
CBOMX COOCTBEHHBIX MHTEPECOB, BO3MOYKHO HE TOJIHKO HapyIlIeHHE 3allpEeTOB,
HO U OCYILLECTBJICHHE ACHCTBUI, BHEIIHE HAXOASAIIUXCSA B IPAaBOBOM IOJI€E, HO
HUMEIOIIUX MHYIO Lelb, YEM 3alllUTa NpaB U 3aKOHHBIX UHTEPECOB, BCIEACT-

! Vicenenosanue BhImonHeHo npu GuHancoBoil nomnepxkke PODU B pamMkax HayqHO-
ro npoekta POOU, npoext 16-03-00413.
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BHE YEro NPUUYMHSIONIMX Bpell MHTEpecaM JPYTMX YYaCTHUKOB YTOJIOBHOTO
mporiecca, HHTEpecaM MpaBocydus. B nmurepaType Takoe MoBeICHHE UMEHY-
eTCsl «3JI0yToTpedIeHrneM mpasom» [1].

[IpaBonpuMeHHTENbHAS MIPAKTHKA PETYISIPHO CTAKUBAETCA C HeIoOpo-
COBECTHBIM ITOBEJICHIEM YYaCTHHKOB YTOJOBHOTO CYAONPOHM3BOJCTBA, B TOM
YHCIe U 3alUTHUKA. B MccrenoBanusix TPUBOASTCS JaHHBIE OIIPOCa aJBoOKa-
TOB, I'Jie U3 65 ONpPOIIEHHBIX HA YCIOBUSIX KOHPHUICHIIMATBHOCTH aJBOKATOB
46 pU3HAIH, YTO CBOIO OCHOBHYIO II€Ib OHU BHJISIT B TOM, YTOOBI ONIPaBaaTh
HaJIEK/IBI TO3AIMUTHOTO JII0OBIMU criocobamu [2, ¢. 396].

Mexay TeM 10 HACTOAIIETO BPEMEHH MPABOIPUMEHUTENN UCTIBITHIBAIOT
CIIO)KHOCTH B Pa3TpaHUYCHUN MIPAaBOMEPHOTO U 3JIOYIMOTPEOUTETHHOTO MTOBE-
JeHHs 3aIlIWTHHUKA. Tak, HampuMep, pacCMaTPHUBAETCS KaK 3JI0yIOTpebIeHre
IIPaBOM MHOTOKpAaTHOE 3asBICHUE XOJaTaicTB 3amuTHUKOM. C OIHOU CTO-
POHBI, HEOJHOKPAaTHOE 3asBJICHHE OJHHMX M TEX JK€ XOJaTaiicTB BeOeT K
3aTSTMBAHUIO CPOKOB PAacCCMOTPEHUSI M pa3pelleHus] YTOJOBHOTO Jiea, Kak
CJI/ICTBHE, K BO3MO)KHOMY HapyIIEHUIO OOIECTBEHHBIX HHTEPECOB, HHTEPE-
COB MHBIX YYaCTHHKOB YTOJIOBHOTO CyAONpou3BozcTBa. C Ipyroil CTOPOHHI,
3alIUTHUK UMEET MPaBo 3asBIATh Xonxataiictea (cT. 53, 119 VIIK P®) ¢ 11e-
JIBIO 3AIIUTHI IPaB M 3aKOHHBIX MHTEPECOB CBOETO noBepuTens. Kpome Toro,
ct. 120 YIIK P® npemycmaTpuBaeT, 9TO X0AaTaiiCTBO MOKET OBITH 3asiBIICHO
B M000i1 MOMEHT TPOM3BOJICTBA IO YTOJIOBHOMY ey W OTKJIOHEHHE XOZa-
TalicTBa HE JIMIIAET 3asiBUTENsl NpaBa BHOBb 3asBHTh XojaraiicrBo. Kak
CJI/ICTBHE, TOJIBKO KOJMYECTBO 3asIBICHHBIX XOJIATalCTB HE BCETAa CBUJEC-
TENILCTBYET O 3JIOYIIOTPEOICHUN 3aI[UTHUKOM ITPABOM.

XoparaiicTBa MOTYT 3asBIISITHCS 3AIIMTHUKOM HE C IEJIbIO 3alUThI PaB
1 3aKOHHBIX MHTEPECOB, a C MHOH 1enbio. [loka3aTeIbHBIM SBIISIETCS CIIEIYIO-
it npumep [3]. Ilocne okoHUaHMS CIEACTBEHHBIX EHCTBUM MO YTOJIOBHOMY
JIeITy PYKOBOJIUTENh CISICTBEHHOTO OpraHa yBeJOMII 00 3TOM 0OBHHSEMOTO
M. u ero 3alIMTHUKOB — aaBOKaToB A. 1 K., npeaocraBuB Marepuanbl yroiaos-
HOTO JieNa JUIs O3HAKOMJICHHs. B CBSI3UM C SBHBIM 3aTSTHBAaHHEM O3HAKOMJIE-
HHS C MaTepuajaMu Jiejia pellieHHeM CyAa UM ObUI YCTaHOBJIEH CPOK TaKoro
o3HakomyIeHus. [lo ucredeHnn onpeneseHHoro BpeMeHH OOBHHIEMBIN OTKa-
3aJcsl OT YCIYr 3alllUTHUKOB W OOpaTWIICS C XOJATaWCTBOM O Ha3HAYECHHH
eMy 3amuTHUKa. EMy ObI1 Ha3HaueH 3amMTHUK — ajnBokar @., KoTopomy
BITOCJIEZICTBUH IIOCTAHOBJIEHHEM Cy/ia OBl YCTAHOBJICH CPOK O3HAKOMIICHHS
C MaTepHallaMHt JleNia. 3a CYTKH 10 UCTEUCHHUS yCTAaHOBICHHOTO CYAOM CpOKa
JUT O3HAKOMJICHHSI C MaTepHajaMH YTOJIOBHOTO Jeia OOBHHsAeMBI M. 3as-
BHJI XOJATaiicTBO 00 OTKaze OT yCiyr 3amuTHuKa D., B yAOBIECTBOPCHHU
KOTOPOTO eMy OBIJIO OTKa3aHO. 3aKIIF0YMB HOBOE COTJIAIICHHE C aJBOKATOM
K., ot xoTopoii panee oTka3aics, 0OBHHIEeMbIH M. nogan xoxataiicTBo o J10-
NyCKE €€ B KauecTBe 3allUTHUKA W INPEIOCTaBICHUU €H BO3MOMKHOCTH
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3HAKOMUTBCSI C MaTepHajaMi YrOJIOBHOTO Jiela, KOTOpOe ObUIO yIOBIIETBO-
peHo. B cBs3M ¢ McTeueHHeM yCTAaHOBJIEHHOTO CYICOHBIM PEIIEHHEM CpOKa
PYKOBOAMTENH CIEICTBEHHOTO OpraHa BBIHEC IOCTAHOBJIIEHHE 00 OKOHYaHUN
IIPOM3BO/ICTBA O3HAKOMJIEHHs 3aIluTHHKA K. ¢ MarepmamamMy yroyioBHOTO
Jena. B ykazaHHOM ciiydae OTKa3 OOBHHSEMOTO OT 3aIIUTHUKOB U 3asBIICHHE
XOZaTaiCTB 00 O3HAKOMJIEHHH C MaTepHUajaM{ YTOJIOBHOTO Jejla OYEBHIHO
6I)IJ'II/I IMPOAMKTOBAHBI HE IICJILIO O6CCHG‘ICHI/IH 3alIUTEI €0 IpaB U 3aKOHHBIX
HUHTEPECOB, a LIEbI0 3aTSATUBAaHUS CPOKOB PACCIIEIOBAaHUs, PACCMOTPEHUS U
pa3pelieHus yroJIOBHOTO JIeNa, U IPOTHBOPEYHIIN OOIIECTBEHHOMY HHTEpECY.

VIIK Pecry6muku bemapyck pemraer mpoOiieMy 3aTSTHBaHUS CPOKOB
O3HAKOMJICHUSI C MaTepuallaMH Jejia, YCTaHOBUB sl 3TOTO KOHKPETHBIN
cpok. B coorBerctBHU C 4. 4 cr. 257 YIIK PO He3zaBucmMo OT gucia 0OBH-
HSIEMBIX, TIPUBJICUYCHHBIX K OTBETCTBCHHOCTH IO YTOJIOBHOMY A€y, OOLIMI
CPOK O3HAaKOMJICHHA WX U UX 3aKOHHBIX HpeﬂCTaBHTCJ’[eﬁ, 3allUTHUKOB C JIC-
JIOM HE€ MOXKET NPEBbLINIATL OJHOI'0 MECiIA. B uckmroYnTeNbHBIX clydasx
CPOK O3HAaKOMJICHUSI OOBHHSIEMOT'0, €T0 3aKOHHOT'O TIPEJICTAaBUTENS M 3aIlnT-
HHKa C YTOJIOBHBIM JIEJIOM MOJKET OBITh IPOAJIEH IIPOKYPOPOM.

C omHOH CTOPOHBI, YCTAaHOBJIEHHBI B 3aKOHE CPOK IUCLMIUIMHUPYET
MIPABOIIPUMEHUTENS, & C JIPyrod — yroJOBHOE JIEJI0 MOXET OBITH PasHOTO
o0bema. B ycrnoBusx, Koraa B XoJe NMPEABAPUTENBHOTO PAcCIIeIOBaHUS 3a-
IIATHAK WUMEET JIOCTYH M BO3MOXKHOCTh O3HAKOMHUTHCA C OTPAHHYCHHBIM
00BEMOM MAaTepHajJOB YTrOJIOBHOTO JEJa, YCTAaHOBJICHHBIH MECSYHBIH CPOK
MOXET CKa3zaThCsl Ha o0eclieueHHH MpaBa Ha 3allUTy. YKa3aHHe Ha BO3MOX-
HOCTb MPOJICHUS MPOKYPOPOM CPOKa O3HAKOMJIEHHS C MaTepuanaMu Jena B
UCKJIIOYHTENBHBIX CITydasXx HOCHT CyOBEKTHBHBIM XapakTep M MOXKET orpa-
HUYUTH BO3MOYKHOCTB ITOJITOTOBHUTHCS K 3aIIUTE.

B nayuHoi1 IuTeparype oTMedaeTcs, 4To 3aTATMBAHHUE MPOLIECca MOKET
OBITH JOCTUTHYTO TIOCPEJICTBOM 3aSBJIICHHS XOJATaiCTB 00 03HAKOMIICHHH C
MaTepralaMH yTOJOBHOTO Jiella TIOBTOPHO B CyZE IIPU OTCYTCTBHUH SIBHOU
MPOIIECCYyaTbHOM HEOOXOAUMOCTH B 3TOM [4, ¢. 58]. Mexay TeM OIeHKa sIBHOM
NpolecCyalbHOW HEOOXOIUMOCTH CYOBEKTHBHA M, KaK CIIEACTBHUE, YpeBaTa
HapylleHHeM INpaBa Ha 3amury. C 0lHOH CTOPOHBI, YTOJIOBHO-IIPOLIECCYalb-
HBIN 3aKOH HE IIpeyCMaTpUBAET, CKOJIBKO pa3 MOKHO PeaH30BaTh IPaBo Ha
03HAaKOMJIEHUE C MaTe€pHUalaMu YroJIOBHOTO JEJIa, JOMYyCKas TaKyl BO3MOXK-
HOCTb HE TOJIbKO N0 OKOHYaHWH NPEIBAPUTEIBHOIO PACCIEIOBAaHUS, HO U
II0CJIe MOCTYIUICHUSI YTOJIOBHOTO Jena B CyA. B 3ToMm ciydae xomataiicTBo,
3asBJICHHOE 3aIMTHUKOM JI0 Hayaia cy/eOHOro 3acelaHusi ¢ 000CHOBaHHEM
HEOOXOAMMOCTH HOBTOPHOIO OOpaleHns] K KOHKPETHBIM MarepuaiaM Jena,
MOJKET OBITh PACLIEHEHO Kak J00pOcOBECTHO 3asBieHHoe. C Apyroil cTopoHsl,
€CJIM 3alllUTHUK HMMCJI HEOIpaHMYCHHYIO IO BPEMCHHU BO3MOXHOCTHL O3HaA-
KOMJIGHHSI C MaTepuajaMu Jela IO OKOHYAaHUHM pAacCleJOBaHUS, MOT
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BBINKCHIBATh M3 YTOJOBHOTO Jiefia JIo0bIe CBEJCHUS B JII00OM 00beMe, CHU-
MaTh 3a CBOH CUET KOMHU C MaTepualioB YroJOBHOTO ZEia, B TOM YHCIE C
TTOMOIIBI0 TEXHUYECKUX CPEJICTB, TO B CIy4ae 3asBICHHUS HUYEM He 00OCHO-
BAaHHOTO XOJATaliCTBa O3HAKOMUTHCSA IIOBTOPHO C MaTepHalaMH Jela B
LIEJIOM OHO MO>KET OBITh PACIIEHEHO KaK 3JI0YIOTpeOIeHUE IIPaBOM.

Kputepuu oTrpaHudeHus 3710ynoTpebiIeHus MPaBoM M NPaBOMEPHOTO
MOBEJICHHS MPEIONPEICIIAIOTCS MyOINYHON MPUPOIOH M TECHO CBA3aHBI C
Ha3HaYeHWEM W IPUHIWMIAMH YTOJIOBHOTO IIpOliecca, HallpaBIEHHBIMU HE
TOJIBKO HA 3aIlIUTYy 3aKOHHBIX MHTEPECOB JIMI], BOBJIECYCHHBIX B Cepy yro-
JOBHOTO Tpoliecca, HO W Ha 3aIIUTY OOIIECTBEHHBIX, TOCYJapCTBEHHBIX
HMHTEPECOB.

Heo6xoaumMo oTMETHTH, YTO HAa3HAUCHHE IpaBa COCTOUT B IPENOCTAB-
JICHUH JIUIY IOPUIUYECKN FAPaHTHPOBAHHOW BO3MOXKHOCTH YAOBIIETBOPEHHUS
CBOMX HHTEPECOB, 00CCIICUEHHOM 3all[MTOW, B TOM YHUCIIE CyAcOHOM, HE Ha-
pylias Ipy 3TOM HHTEPECOB JAPYIuX JHIL, oO0llecTBa, rocyaapcrsa. [Ipaso
OCYIIECTBIISICTCS. B COOTBETCTBHY C €I'0 HAa3HAYEHUEM TOT/a, KOTJja COOTBET-
CTBYIOIIlee TIOBE/ICHHE COBIIAJAET C IIEIBI0 IPAaBOBOW HOPMBI.

CoO0TBETCTBEHHO, 3JI0YNOTPEOJICHNE TPaBOM — 3TO TaKoe IOBE/ICHHE,
KOTOpPOE TpEeIoNaraeT yMbIIICHHOE HCIOJIb30BaHNE MPaB MM ITPABOBBIX
CPEZCTB B MPSIMOM NPOTHBOPEYHH C MX COLHAIBHBIM Ha3HAUYECHHEM, CIIE/ICT-
BHEM YETO SBISIETCS HAPYIICHNWE 3aKOHHBIX MHTEPECOB APYTHMX YYAaCTHHKOB
npoiiecca, 00IIECTBEeHHBIX HHTEPECOB.

Jnst Toro 4to0bl 3710yNOTpPEOIeHHE TPABOM MMENI0 MECTO, HEOOX0ANMO
HaJINYMe OJHOBPEMEHHO JIBYX BBIIIETIEPEYUCICHHBIX PU3HAKOB. [IpnunHe-
HHUE Bpelia NMPH OCYIIECTBICHHH MPaBa B COOTBETCTBHU C €0 Ha3HAYCHUEM
HE JIOJDKHO paccMaTpUBaThCs Kak 370ynoTpedienue npasoMm. He sBisercs
3710yTIOTPEOJICHNEM 1 TaKOe OCYIIECTBIICHNE CyObEKTUBHOTO ITPaBa B IPOTH-
BOPEUMH C €r0 Ha3HAYCHHEM, B PE3yIbTaTe KOTOPOTO BPEA yYaCTHHKAM
OOIIECTBEHHBIX OTHOLIEHHUH, OOIIECTBY M TOCYIapCTBY HE MPUIUHSETCS.

Kpome Ttoro, cienyer cormacutbes ¢ T. B. TpyOHHKOBOH B TOM, 4TO
YYaCTHUKY YTOJIOBHOTO CYAONPOU3BOJICTBA, HE SIBISIIOLIEMYCS JIOJDKHOCT-
HBIM JIMIIOM, MOXET OBITh «IIOCTABJIIEHO B BHHY» TOJBKO TaKOE ITOBEICHUE,
KOTOPOC MPUBOAWUT WM MOKET MPUBCCTH K HAPYHICHHUIO BbIMICTICPECUNCIICH-
HBIX IIpaB B YCJIOBHSX, KOTJa SIBHO CYILECTBOBAJ BapHaHT IOBEICHHS, HE
TIPUBOJSIIINHA K TaKUM IOCIEACTBUSM, T. €. MOBEJCHNE yYacTHHKA JIOJDKHO
OBITH OYEBHIHO HETOOPOCOBECTHBIM [5, ¢. 71].

3noynorpebiieHre MpaBo MOXKET UMETh MECTO HE TOJBKO TIPH BBIOOpE
HEHAJJISKAIETO croco0a OCYIIECTBICHHS IpaBa, HO U NPH IpPEIHAMEPEH-
HOM BBIOOpE HEHAJIEKAIIIETO TIPaBa.

O npenHaMepeHHOM BHIOOpE HEHaJIeXKAIIEro MpaBa CBHUIETENILCTBYET,
Harpumep, oOpalieHue B [IPaBOOXPaHUTENIbHbIE OPTaHbl WK B CYJ| HE C 1ie-
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JIbIO 3aIUTHI CBOMX IIPaB U 3aKOHHBIX MHTepecoB. [loka3zaTenbHBIM SBIISETCS
cremyrouii pumep [6]. PykoBoauTeneM CIIeICTBEHHOTO OpraHa ObLIO BBHI-
HECEeHO ITOCTaHOBJICHHE 00 OTKa3e B BO30YXKICHUH YTOJOBHOTO Jena 1o 4. 1
ct. 298! YK P® B orHomenun K., mojasuiero 3aspjieHHE O BO30YKICHUH
YTOJIOBHOTO JIeJla B OTHOLIEHHH caMoro ce0s 1o (GakTy pacupOCTpaHEHUS UM
KJIeBETHl B OTHOIIEHHH cynpu b. OTka3 B BO30Y>KAEHHH YTOJIOBHOTO Jiesia
6611 oOkanoBaH K. B cya. K. HacranBai Ha IOJTHOLIEHHOM MTPOBEPKE CBEICHMUIA,
YKa3aHHBIX B 3asBJICHUH, onpoce cyxaeil cyaa. Cyapei 1o NOCTYNHBIIMM Ma-
TepuasaM OBUIO OTKa3aHO B IPUHITHH KaJoObl K PACCMOTPEHUIO BBHIY
OTCYTCTBHS IpeaMeTa 00)KalOBaHusl, IIOCKOJIBKY MTOCTaHOBIICHHE 00 OTKas3e B
BO30YKICHHU YTOJIOBHOTO Jela, BEIHECEHHOE B OTHOLICHUH CaMOTO 3asBUTE-
711, He MOXKET IIPUYMHUTB YIepO ero KOHCTUTYIIMOHHBIM IIpaBaM U CBOOOZAM.

SIBnsieTcs OUEBHIHBIM, YTO HEBO3MOXKHO IyTEM 3aKpeIlIeHHs B HOpMa-
TUBHBIX IIPAaBOBBIX aKTaX YpEryJupoBaTb BCE BO3MOXKHBIE HIOAHCEHI,
CKJIJIBIBAIOLIMECS] B TIPOIECCE BO3HUKHOBEHWS! M Pa3BUTUSL YTOJIOBHO-
MPOLIECCYaIbHBIX OTHOLIEHUH.

Mexay TeM KpUTEpUH OTHECEHHWS TOBENICHMS YYaCTHHUKA YTOJIOBHOTO
Iporecca K 3JI0yIoTPeOUTENFHOMY M CIIOCOOBI BO3/ICHCTBHS Ha HEl00poco-
BECTHBIX YYaCTHHKOB YTOJIOBHOTO Tpoliecca JOJDKHBI OBITh YCTAHOBIICHBI B
3aKOHe.

Pemenne o 310ymoTpeOiIeHHH 3allMTHUKOM IpaBa B XOAE IpeIBapH-
TEJILHOTO paccie/IoBaHus U, KaK CJeJCTBUE, 00 OrpaHUYeHHUH Npasa Jubo 00
OrpaHM4YC€HNHN CpOKa pCajin3alluu Ipasa, J0JKHO IPUHUMATLCA TOJIBKO CYyJ10M.

B cutyanuuu, xorna pemeHue o0 orpaHHYeHHH MTpaBa OTHECEHO 3aKOHO-
JlaTteneM K KOMIETEHIUH JTOJDKHOCTHOTO JIMIA, B MPOM3BOJCTBE KOTOPOIO
HaXOJHTCS /€0, TPaBONPHUMEHHUTENb CaM JIOJDKEH JEHCTBOBATH Pa3yMHO,
YTOOBI PABO HE MPEBPATHIIOCH U3 KOHKPETHOTO M 3((PEKTUBHOTO B TEOPETH-
YeCKOe U HILTFO30PHOE.
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Andreeva 0., Zaytsev O,
In reference to the abuse of the right by a defender
in criminal proceedings
(translated by Tatsiana Kavalionak)

Defence lawyers have the freedom to choose ways to protect the rights and legit-
imate interests of their clients. Due to the conflict nature of the criminal procedure, it
is possible to perform actions that on the surface seem to be within the legal frame-
work, but they are not meant to protect the rights and legitimate interests. Such
conduct affects the interests of other participants in the criminal procedure and the
interests of justice, and is called the abuse of the right. Law enforcers have difficulties
to distinguish between lawful and abusive behaviour of the defence lawyer. The abuse
of the right is the conduct that presupposes deliberate use of legal means in direct
contradiction to their purpose, the consequence of which is a violation of the legiti-
mate interests of other participants in the procedure, of public interest. The methods to
influence unscrupulous participants of the criminal procedure must be provided by
law. The law enforcer, when deciding on the restriction of the right, must act reasona-
bly, not to turn the right from specific and efficient to theoretical and illusory.

Being presumed to act in good faith, defence lawyers are empowered
with freedom to choose means and methods to protect rights, freedoms and
legitimate interests of their clients, provided, they are not forbidden by the
CPC of the Russian Federation (i. 11 P. 1 Art. 53 of the CPC of the Russian
Federation), by criminal, administrative legislation, and Federal Act “On Ad-
vocacy in the Russian Federation”.

It is worth mentioning, that if criminal procedure defence lawyers follow
the principle “Everything is allowed that is not forbidden by law” their ac-
tions can become socially harmful. Defence lawyers have wide opportunities
to protect rights and interests of their clients, but due to the conflict nature of
the criminal procedure, each party acts in their own interests. Thus, we can
witness not only acts of violation of prohibitions, but even actions that on the
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surface seem to be within the legal framework, but they are not meant to pro-
tect the rights and legitimate interests, which can harm the interests of other
participants in the criminal procedure and the interests of justice. In legal lit-
erature, such conduct is called “the abuse of the right” [1].

Law enforcement practice often faces unscrupulous conduct of partici-
pants of the criminal proceeding, defence lawyers being among them.
According to the results of the confidential opinion poll, 46 out of 65 inter-
viewed defence lawyers, believe that their main purpose is to meet their
clients’ expectations using any means [2, p. 396].

Meanwhile, so far, law enforcers have had difficulty in differentiating
between lawful and abusive conduct of defence lawyers. For example, nu-
merous motions filed by defence lawyers are thought to be the abuse of the
right. On the one hand, repeated motions can delay handling and resolving
criminal cases, and thus abuse public interests, interests of the other party in a
criminal proceeding. On the other hand, a defence lawyer has the right to file
motions (Arts. 53, 119 of the CPC of the Russian Federation) to protect rights
and legitimate interests of the client. Moreover, Art. 120 of the CPC of the
Russian Federation envisages, that a motion can be filed at any stage of the
criminal proceeding, and overruling the motion does not deprive the appli-
cant of the right to file a motion again. Thus, the number of motions filed by
a defence lawyer is not necessary the abuse of the right.

Motions filed by a defence lawyer are not necessary meant to protect the
rights and legitimate interests. Let us consider the following example [3].
Head of the Criminal Proceeding Investigation Body informed the accused
M. and his lawyers A. and K., about the end of the investigation and provided
them with the case file. As the case review took a lot of time, the court fixed
the deadline. Later, the accused refused the services of the lawyers and asked
for a new defender. He was appointed defence lawyer F., who was informed
of the time limit for the case review. Twenty-four hours before the deadline,
the accused filed a motion to refuse the services of defender F. The court
overruled the motion. Having concluded a new contract with defender K.,
whose services the accused had refused earlier, he filed a motion to authorize
K. as his defence lawyer, and thus provide K. with the case file for review,
which was satisfied. As the time limit expired, Head of Investigation Body
ordered the termination of defender’s review.

In the described above case, the refusal by the accused of the defence
lawyers services and his numerous motions, were not evidently aimed at pro-
tecting the accused rights and legitimate interests, but at delaying
investigation, and thus, contradicted the public interests.

The CPC of the Republic of Belarus solves the problem for cases review
delays by having set a definite time limit. According to P. 4 p. 257 of the CPC
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of the Russian Federation, the time limit for the case review does not depend
on the number of persons subject to criminal prosecution, and cannot exceed
a month. In exceptional cases, the public prosecutor can prolong the period
for the case review for an accused, a legal representative and a defence lawyer.

On the one hand, the deadline fixed by law, disciplines a law enforcer.
On the other hand, criminal cases can be of different volume. A month period
for a defence lawyer to review the limited volume of the case file during pre-
trial investigation can affect execution of the right to defence. The possibility
to have the time limit prolonged by the prosecutor in exceptional cases is
subjective and can affect the lawyers’ abilities to prepare the defence.

In academic legal literature, it is noted that delays in a procedure happen
when lawyers file repeated motions for the case review without expressed
procedural necessity [4, p. 58]. Meanwhile, assessment of the expressed pro-
cedural necessity is subjective, and as a result, can cause the abuse of the
right by defence. On the one hand, Criminal Procedure Law does not specify
the number of criminal case reviews, it is possible to review the case not only
at the end of the pretrial investigation, but also after the case has been
brought to court. Thus, a motion filed by a defence lawyer before the court
hearing begins, can be assessed as a declaration of good faith. On the other
hand, if a lawyer is not time-limited and is able to review the case before the
end of the investigation, copy any data in any volume, including the use of
technical aids; but nevertheless, files unjustified repeated motions, it can be
considered the abuse of the right.

Criteria to distinguish between the abuse of the right and lawful conduct
depend on its public nature and are closely connected with the goals and
principles of a criminal procedure, aimed at protecting legitimate interests of
the criminal procedure participants, public and State interests.

The purpose of law is to provide people with legal guarantees to exer-
cise their interests, ensured by defence, including judicial protection. At the
same time, the interests of other people, society, and the State cannot be in-
fringed. The law is administered to serve its purpose, when the conduct in
question coincides with legal norm goals.

Accordingly, the abuse of the right is the conduct, which presupposes
deliberate use of rights or legal means contrary to their social purpose, which
leads to violation of legitimate interests of other participants in a criminal
procedure, and public interests.

Two mentioned above features used simultaneously lead to the abuse of
the right. Inflicting harm when the right is exercised to reach its purpose can-
not be considered the abuse of the right. Exercise of the subjective right not
to reach its purpose but without inflicting harm to participants of public rela-
tions, the society and the State is not the abuse of the right.
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Moreover, we support T. Trubnikova’s viewpoint, that a participant of
the criminal procedure who is not an official can be “accused” of abusive
conduct that leads or can lead to violation of the above mentioned rights only
if the person’s conduct is evidently unscrupulous [5, p. 71].

The abuse of the right can occur not only while choosing an inappropri-
ate way to exercise the right, but while acting deliberately.

A deliberate choice of an inappropriate right is obvious when a person
applies to law enforcement bodies or court not to protect the rights and legit-
imate interests. Let us consider the following example [6]. Head of
Investigative Body denied initiating a case under P. 1 Art. 298 of the Criminal
Code of the Russian Federation against K., who filed a request to begin a
procedure against himself on libel charges towards Judge B. The motion was
denied. In his appeal, K. insisted on the proper inspection of the data included
in the application, and questioning the Court Judges. The Judge’s decision to
rule out initiation of the procedure was based on the fact that a denial to initi-
ate a case against an applicant, cannot infringe his constitutional rights and
freedoms.

It is obvious that normative acts cannot regulate all possible shades of
relations in a criminal procedure.

Meanwhile, the criteria to characterize the conduct of the criminal pro-
cedure participant as abusive and methods to influence unscrupulous
participants must be provided by law.

The decision on the abuse of the right by a defence lawyer at the stage of
pretrial investigation and, as a result, the decision on restriction of the right or
restriction of the period to exercise the right, must be made only by court.

When the decision on the restriction of the right belongs to the official in
charge of the case, a law enforcer must act reasonably, not to turn the right
from specific and effective into theoretical and illusory.

Ileywe A.
AreHT-POBOKATOP KaK BbI30B YTOJIOBHOMY IpoOLeCCy
B IPaBOBOM rocyapcrae!l
(nepeeod B. H. CamapuHa)

Tonuueiickoe NPOBOLMPOBAHKE HA YTOJOBHO HAKA3yeMoe JICSTHHE W COIPOBOXK-
JAIOIHE ero MpoOJIeMbl UMEIOT JaBHIOK HCTOPHIO U COXPAHSIOT aKTyalbHOCTH IO
ceil ieHb. B TO BpeMst Kak B HaCTOSIIIEE BPEMs 4AaCTOE HUCIIOJIB30BAHKUE TAHHBIX METO-
JIOB pacclieZIoBaHus, TAKUX Kak paboTa IOJ MPHKPHITHEM COTPYIHUKOB MOJHULUH U
MOJIMLCHCKAX OCBEIOMHTENICH, HPUHUMACTCSI KaK HEOOXOMHUMOCTb, HCIOJB30BAHHE
MPOBOKAILIMH OMPAaYeHO MHOTOYHCICHHBIMH MTPOOJIEMaMH 110 CYIIECTBY M Ha 3aKOHO-

! CCBUIKHM Ha HCTOYHHKH TIPpUBCACHBI TOJIBKO B AHIJIOSA3BIYHOM BEPCHUU TE3HUCOB.
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