Casuyk T. A.
OrpaHnyeHHe CBOGO/ bl NEpeABIKEHHA U JPYTUX NPaB JUYHOCTU
NpyY NPpUMEHEeHUH JOMaLIHero apecTa, 3aK/JII04eHUs N0J, CTPAXKY,
NMOANUCKHM O HeBble3/Je U Ha/JJle)KalleM oBeJeHUU

Ha ocHoBe ananmu3a yroioBHO-IIPOLECCYAIBHBIX HOPM, JaHHBIX CIICJICTBEHHOM
MPaKTUKH, PE3yIbTaTOB MHTECPBBIOMPOBAHUS MPAKTHUCCKUX PAOOTHHUKOB U HAYYHBIX
B3MJIAZIOB PACCMATPUBAIOTCS OCOOCHHOCTH B OTPAaHHMYCHUU CBOOO/IBI MEPEABIDKCHUS U
peanu3anuu OTIACIbHBIX IpaB OOBUHSIEMOIO MPHU MPUMEHEHUH K HEMY Mep Ipecede-
HUS B BHJE TOAMMCKH O HEBBIE3/E M HaJUIEKAaIleM IOBEACHHH, JOMAIIHErO apecTa,
3aKJIIOUEHHS IO CTPaXKy; CAeNaHbl BHIBOABI M MPEATIOKEHHUSI 0 ONTUMHU3AINHU 3aK0-
HOJATEeNbCTBA U MIPAKTUKU MPHUMEHEHHUS Ha3BaHHBIX MEp MPeCceueHHUs.

B cootserctBum ¢ Koncrurynueit PecriyOnuku benapyck orpannuenue
IpaB U CBOOOJ JTMYHOCTH BO3MOKHO TOJIBKO B CIIy4asix U IOpPs/IKE, YyCTaHOB-
JICHHBIX 3aKOHOM. OJTHUM M3 TaKUX CIIy4daeB, NMPEeIyCMOTPEHHBIX YTOJIOBHO-
nporeccyaiabHbIM KojekcoM Pecniyonmku benapycs (nanee — YIIK), siBistiercst
MpUMEHEHHE K TI0I03peBacMOMY M OOBHHSAEMOMY (J1aee — OOBHHSACMEIT) Mep
IIPeceyeHusl B IEeIX 00eCeUeHNs! TPOM3BOACTRA MIPEABAPUTEIHHOTO paccie-
JIOBaHMSA M CyJeOHOTO Pa3OMpaTesIbCTBa, a TAKXKE UCTIONHEHHSI TPUTOBOPA.

Camoif BocTpeOOBaHHOW Ha MPAKTUKE MEPOH IPECEUCHHUS SBIIICTCS
MOJMKCKA O HEBBIE3/I€ U HajuexameM npuMmenenud (B 2015 r. mox Hel Ha-
xomumuch 29 935 mun, 62,3 %), BTOpoe€ MECTO TPagUIIMOHHO 3aHUMAaeT
3aKIoYeHue moa cTpaxy (B 2015r. oma wusbmpanmach k 13 447 nunawm,
27,9 %). JloMammHuii apect, XOTS U UMEET PEIKOe MCIOIb30BAHUE HA MPAK-
tuke (B 2015 1. 527 obBunsemsx, wmu 1,2 %, moasepramuch 3TOH Mepe
IIPECceYeHusi), B UepapXuml Mep MPEeceueHUs] 3aHUMAeT BTOPOE MECTO TI0 CTe-
MIEHN CTPOTOCTH H30JIALUKA OOBHHSIEMOTO OT OOINECTBA, OTPAaHUYUBAS €T0 B
cB00OIE MECTOHAXOKICHHUSA W TEPEIBIDKCHNS, YCTyMHas MEPBEHCTBO 3aKIIO-
YEeHUIO Moj cTpaxy. OTMETHUM, 4YTO JOMAIIHHUH apecT He BCEeraa HaXOJHT
onoOpeHne, MOCKOIBKY OJHH CIICIIHATIHCThI OTOXAECTBISAIOT €r0 C MOJIIHC-
KOIl O HeBbIe3[le M HaJIe)KalleM MOBEJCHUHU, Ha3blBas JAOMAIIHUHA apecT
«xBanudumpoBanHoii Gopmoii» Takoi noamucku [1, c. 10], apyrue noxu-
MaroT JOMAaIIHUH apecT Kak ajbTEPHATHUBY 3aKIIOYEHHUIO IO CTpaxy [2,
c.32; 3, ¢. 179] mubo ee pa3HOBHIHOCTb, HO B YCIOBHSIX JOMAIIHETO KOM-
dopra [4, ¢.99], mpum KOTOpPOM IMIAa TOABEPrarOTCS OIMHAKOBBIM
orpaHn4eHusM [5, c. 8]. He pa3menss npuBeaeHHBIC MO3UIMH, OTMETHM, YTO
aJIbTEPHATHBA — 3TO «HEOOXOAMMOCTH BHIOOpA MEXIY ABYMS WM HECKOJb-
KAMH UCKITIOYAIOIIUMHE IPYT APYyTa BOSMOXKHOCTAMI» [6, . 33], a momantHuit
apecT He MOXXET pacCMaTpUBaThCs KaK aJbTEpHAaTHBA 3aKIIOUEHHUIO O]
CTPa)Xy B CBA3M C OJUHAKOBOW IIPABOBOM pErVIAMEHTALUEH yCIIOBUM, OPA-
Ka ¥ CPOKOB MX IpUMeHeHHs. Kpome Toro, Ha3BaHHBIE MEpHI IIPECEUCHUS
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MPUHIUIIHATHHO OTJIUYAIOTCS MO0 CBOCH CYITHOCTH, 00bEMY M XapakTepy Or-
paHMYEHHIA, KOTOPHIM TIOJBEPTalOTCs OOBUHICMEIE.

Tax, 3ak04YeHre MOJ CTPaXy O3HAYaeT MOJHYIO H30JIALUI0 OOBHHSC-
MOro oT ofmecTBa C TIIOMEUNICHHEM €ro B CIEHHAIbHOE 3aKpBITOE
YYpEKACHHE C TIOCTOSHHBIM HA/I30pOM M OXPaHOH, T. €. TI0 CTeNeH! (pru3ude-
CKOM M30JIALIMH OOBHHAEMOTO JaHHAs Mepa IMpeceueHus SBISeTCs JUILICHUEM
CBOOO/IBI.

JlomaniHuit apect mpencTaBisieT co00il YacTHBIN CIydall Takoro JIHMIIe-
HUS, BBIPAXKAMOIIUICI B OrPaHUYCHUM CBOOONBI TEPEIBIDKCHUS U
MECTOHAXOXKICHUS OOBHHSAEMOTO M OTIMYAIOIIUICS OT JIMIICHUS CBOOOIBI
00BEMOM OTpaHUYCHUA, KOTOPHIM TIOABEPracTCs JOMAIIHE apeCTOBAHHBIM.
OcHOBHOE OTrpaHHUYEHHUE TSI OOBHHSEMOTO IIPU JOMAIITHEM apecTe COCTOUT B
3ampere MOKUAATh MECTO OTOBIBAHHS JaHHOW MEpHI IMpEeceueHHs] Kpyriocy-
TOYHO JHOO B OIpelesieHHOe BpeMs. TakuM orpaHuueHHeM IOCTUTAETCS
TIOJTHASL MJIM YaCTHYHAsl M30JISALUsI OOBUHIEMOTO OT OOILIECTBA MOCPEACTBOM
3arpeTa BBIXOJa U3 XKIWIHIIA, YTO MO3BOJISIET 00ECIIeUUTh HaIe)alee oBe-
JICHUE JIUIA B XO/I€ ITPOM3BO/ICTBA 110 YTOJIOBHOMY ey Oe3 IOMEIIEeHHs ero
B CIICICTBEHHBIN M30IATOpP. B CBA3M ¢ 3THM HENb3s COTTIACHTHCS C aBTOPaAMH
koMmMeHTapus K YIIK, TpakTyroluMu JOMAIIHUN apecT Kak U30JSLUI0 JTUla
0T 00IIeCcTBa, COCTOSIIYIO B OTPAHWYCHUH FITH JINIICHUH CTIOCOOHOCTH TaKo-
TO JIHIa 00MIaThCs ¢ APyTUMHE Jiroabmu [7, ¢. 331].

OTmeTuM, YTO Ha MPAKTUKE CIIEAOBATENN OTAAIOT MIPEANIOYTEHHUE 3ampe-
Ty BBIXO/Ia B OIpPENEICHHOE BpEeMs, HCIONb3Yys DPa3IUYHBIE BapHaHTHI: B
82,7 % uccnenoBaHHBIX HAMH CITy4acB MPUMEHCHUS TOMAIITHETO apecTa yc-
TaHaBJIMBAJICS 3alpeT BHIXO/a U3 )KWIIMILA B ONpeeieHHoe Bpems, B 9,4 % —
B BeuepHee (HOUHOE) BpeMs CyTOK. Takue IoIX0/1bl N3BECTHBI U 3apy0eKHON
MpaKTHKE: HampuMep, Bo @paHINU U0 HE BIIPaBe MOKHUIATH JOM B BeUep-
Hee BpeMs CYTOK M 0 BOCKPECEHbsIM; B MCITaHuM — 10 BBIXOAHBIM IHSM; B
CIIA, ecmu nuro 100pOCOBECTHO BHITIONHACT YCTAaHOBJICHHBIC TPABHIIA, TO
€My MOXET OBbITh pa3pellieH OThe3/ U3 I0Ma Ha HEKOTOpOEe BpeMsi, a JIjIsl He-
paloTaroNMX JIMI[ YCTaHABIMBAIOTCS Yachl, B TEUECHHE KOTOPBIX OHHU MOTYT
OTCYTCTBOBATH JI0OMa.

YacTtruyHas U30i1s11Msl OOBHHSEMOTO IIPU JOMAIIHEM apecTe UMEET CBOE
MPEUMYIIECTBO, BEIb MPH YCTAHOBJICHWHU 3alpeTa Ha BBIXOI M3 JKUIWIIA
KPYTJIOCYTOYHO OOBHHSEMBIH HE MOXKET PadOTaTh, CIICAOBATEIHLHO, JTHIIACTCS
BO3MOKHOCTH 00€CIIEYNBATh CBOIO KU3HEIEATSIFHOCTD, a B Psijie CIydae — ’
YJIEHOB CBOEH ceMbH. B CBOIO ouepeb, 3aKIFOUEHHBIN MO CTPaXKy MOJIy4aeT
MMUTaHAE, MEIUIMHCKYIO TIOMOIIh U MaTepHAIFHO-OBITOBOE OOecreueHne 3a
CYET CPEICTB peciyOIMKaHCKOTO OIOMKeTa, a BpeMs, NMPOBEACHHOE MM B
CJIEZICTBEHHOM H30JIATOPE, YYUTBIBAETCS NMPH HA3HAYEHUH NEHCHUHU, YTO HE
IPEeIyCMOTPEHO B OTHOIICHUH JOMaIIHero apecrta. [I[pumeHeHue 1oMalrHero
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apecTa M 3aKJIFOUSHHUS 1101 CTPaXKy COIPOBOKAAETCS OTPAaHUYEHHEM CBOOO B
0OBHHAEMOT0 Ha MOJTy4eHHE HHPOPMANH, HO CTENIEHb TAKOTO OTPAHUYCHHS
paznuuHa. Tak, Mpy JOMaIIHEM apecTe MOTYT HaJlaraThbCsl 3alpeThl Ha BEJCHUE
Tesie()OHHBIX TIEPETOBOPOB, OTIPABICHNUE KOPPECIIOHACHIINN M HCIOIb30Ba-
HHE CPE/ICTB CBSI3H, OOILICHHUE C OIpeAeiIeHHbIMH Juliamu (1. 2, 3 4. 2 cr. 125
VIIK), 4To B 3HAUUTENBHON CTEIIEHW M30JIUPYET OOBHHSIEMOTO OT BHEIIHETO
MHpa M NPUBOAMT K €ro «uHpopManroHHON m3omsium» [1, c. 10]. A nuia,
coJieprKalecs 1o CTpaXkeld, UMEIOT IPaBoO Ha CBHIAHUS C OJM3KMMHU POJ-
CTBEHHHKAMH W WIEHAaMH CEMBbH, IIOJ[y4eHHE IOCBUIOK, IIepead, OTIpaB-
JIeHWE W TOJIyYeHHE JECHEXHBIX IIEPEBOJIOB, NEPENHCKy 0e3 OrpaHuYeHHs
YHCcia TOJyYaeMbIX M OTHPABIISIEMBIX TEJIErPaMM U MUceM. TakuM oOpaszom,
CXOJICTBO JIOMAIIIHETO apecTa W 3aKIIOYCHHUS IO CTPaKy COCTOUT B H30JIs-
MM OOBUHSIIEMOTO OT OOINECTBA, a pa3lIuine — B CTEHNEHU TAKOH M30MIALUN U
o0BeMe OTrpaHUYEHHUH, KOTOPBIM OH MOJIBEPraeTcs.

ITonemu3upys c aBTOpaMH, MpeUIaralolMU YCTaHABIMBATH 3alpeT
BBIXO/Ia U3 JKWJIUIA KPYIJIOCYTOYHO B KaXKIOM CIydae IPUMEHEHHUs JOMalll-
Hero apecra [8, c.230], momaraem, 4YTO CTENEHb CTPOrOCTU pexKUMA
M30JSIIMU OOBHHSIEMOTO MOJKET OBITh Pa3sHOM — OT ITOJHOTO 3aIrpeTa IMOKH-
JIaTh SKWIHIIE MO0 BBIXOAWTH W3 HEr0 B CTPOTO OMNpEAEICHHOE BpeMs 10
MIPEAOCTaBICHUsT OOBHHIEMOMY KpPaTKOCPOYHBIX OTiIydeK. CXomHOe MOHH-
MaHHE JEMOHCTPUPYIOT aBTopbl kKommeHTapus K YIIK [7, c.331-332] u
OTPOILICHHbIE HAMH TPaKTU4YeCKUe pPabOTHUKH, 67,4 % KOTOPBIX CUHUTAIOT
HEOOXOAMMBIM yCTaHABIUBATh 3allpeT BBIXOJA M3 JKWIHIIA B ONpeeleHHOe
BpeMsl. Takol Moaxoj COOTBETCTBYET TPAaKTOBKe JoMallHero apecra B Cio-
Bape 10 MpaBaM UeJIOBeKa, TJe 3Ta Mepa OIpeeseTcsl Kak OrpaHUYeHHe Ha
CBOOOY MEpEBIKEHHMS, TP KOTOPOM JIMIIO0 HE MOXET ITOKHHYTH JI0M, KpO-
Me ciIydaeB, KOTAa 3TO paspemeHo o¢unuansHo [9]. Bmecte ¢ Tem
KoHCTpykuus 1. 1 4.2 cr. 125 YIIK BMemraer B ce0s aABa B3aMMOHMCKIIIO-
YAOINX BapuaHTa 3aIllpeTa BBIXO/A M3 JKWININA, YTO IPUBOAUT K BBIBOLY O
BBIJICJICHUHU UX B 000COOJICHHBIE HOPMBI.

JlomalHui apecT y OTAENBHBIX aBTOPOB aCCOLMUPYETCS C MOANUCKON O
HEBBIE3/Ie M HaJJIe)KAIeM MOBEICHHN B YaCTH OTPaHMYEHHsI CBOOOBI mepe-
JIBIDKEHHS OOBMHSEMOTO IIyTeM BO3JIOKEHHSI Ha Hero OOS3aHHOCTH He
MOKHIATh MECTO KHUTENbCTBA 0€3 pa3pelieHus] OpraHoB, BEAYIIMX YTOJIOB-
Hblil npouecc [10, c. 98]. [lo cnoxxuBLieiics TpaAULMKU, OPraH yYrOJIOBHOTO
MIPECIICI0OBAHNUS B MOCTAHOBJICHUH O NMPUMEHEHHWH MOANMCKH O HEBBIE3AE U
HaJUIEXKaIlIeM ITOBEJCHUHN M COOCTBEHHO MOAIMCKE YKa3bIBAaeT aJpec, Mo KO-
TOpOMY OOBHHSIEMBI IIOCTOSHHO MWJIM BPEMEHHO IpokuBaeT. HMHbIMHK
CJIOBaMH, IIPH TOJANKMCKE O HEBBIE3JE M HaIJICKAIeM NOBEJCHUN OOBHHSC-
MOMY 3alpeIleHo MOKHIATh KIIOE MTOMELICHNE, B KOTOPOM OH IPOKUBAET.
OpHaKO B 3TOM clly4ae JAaHHas Mepa IpecedeHus TpaHCPOPMUPYETCs B IpY-
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Iyl0o — jgoMaiiHui apect. [laHHoe 3a0myXJaeHHe OOBSCHHMO, MOCKOJBKY
ct. 120 VIIK He maeT oTBeTa Ha BOIIPOC: O3HAYAET JIM MOJIIICKA O HEBEIC3/IE
1 HaJUIeKallleM TTOBEJCHUH 3alpeT BbIE3[a 3a MpeAenbl o0iacTH, paioHa,
ropoJia WK Jaxe Iepee3sia ¢ OJHON KBapTUPHI HA APYTYIO B IPeaeIax OJHOTO
U TOTO e paitoHa?

CkazaHHoe MPUBOJUT K BBIBOAY, YTO 3aKOHOJATCJIbHAsA KOHCTPYKIHWA
9. 1 ct. 120 YIIK Hy*XmaeTcst B KOpPEKTHPOBKE: B HEW JOJDKHA MATH Pedb HE
0 TIOCTOSIHHOM HJIM BPEMEHHOM MECTE JKUTEJIbCTBA OOBHHAEMOTO, 2 O MECT-
HOCTH JINOO HACEIEHHOM IYyHKTE, B KOTOPOM OOBHHSIEMBIH IPOXKHUBAET. DTO
MIPEIIOKEHUE COTTIACYETCs C TPAKTOBKOW «MECTO JKHTENIBECTBOY», YTOYHEHHON
B Ykaze [Ipesnnenta Pecnyommukn benapycs ot 07.09.2007 . Ne 413 «O co-
BEPILICHCTBOBAHUH CHCTEMBI yueTa TPaXIaH M0 MECTY >KUTEIbCTBA U MECTY
npeOBIBaHUs», TAC O] TAKOBBIM IMMOHUMAECTCS MECTOHAXOXACHHE (aapec)
KHJIOTO TIOMEIIECHUs, IPaBO BIIAJCHUS, PACIIOPsDKEHNS U (MITH) TTOJIb30BaHUSA
KOTOPHIM BO3HHKJIO y TPaKIaHWHA II0 OCHOBAHMSIM, yCTaHOBJICHHBIM 3aKO-
HOJaTeJIbHBIMHA aKTaMH, U B KOTOPOM OH ITOCTOSTHHO WJIM IPEUMYIIECTBEHHO
HPOXKHBAET.

INoamucka o HEBBIE3AE M HaUIEKAIEM MOBEIEHUN MOPa3yMEBacT BO3-
JIO)KEHHE 00sI3aHHOCTEH Ha OOBHHSEMOTO HE MPEMATCTBOBATh PACCIIEI0BAHHIO
YTOJIOBHOTO JieJia U PACCMOTPEHHUIO €r0 B CY/Ie, SIBJISTHCS 10 BBI30BaM OpraHa,
BEAYILETO YrOJIOBHBIN mporiecc. JJaHHbIe 003aHHOCTH HE UMEIOT XapakTepa
OTpaHHWYCHUs], TIepBasi U3 HUX TOXIECTBEHHA OCHOBAHHIO NPHMEHEHUS JIIO-
00i1 Mepbl MpeceueHrs, a BO BTOPOM CiIydae pedub HJET O MPOLEecCyalIbHOM
00s13aHHOCTH OOBUHSEMOr0, B TOM YHCJIE U TOTO, K KOMY Mepa MpeceueHus
HE TpuMeHsieTcsi BooOme. Hukaknx orpaHudyeHnii, B TOM 49UCie 10 padbote
(yuebe), pexuMy HCIIOIB30BAaHMS CBOOOIHOTO BPEMEHH, IEpPEIBIXKEHHIO,
MECTOHAXO0’KICHHIO 32 MpeeIaMy XHIJIHIIA, 9Ta Mepa IIPeceueHus He mpeay-
cMmarpuBaer. M3 3TOro BHJHO, YTO MOJIMKMCKA O HEBBIE3JE M Ha/JIeXkKalleM
TIOBEZICHUM ¥ JIOMAIIHUHA apecT KaKk MEphl MPEeceYeHUs MMEIOT CYIECTBEH-
HBIE OTJIMYMS KakK 10 CBOEH NMPaBOBOW NMPHPOJE, TaK U 0 OrPAaHUYEHUSIM B
cB00O/Ie TEPEBIDKEHUSI M JPYTHMX KOHCTUTYIIMOHHBIX MpaBax M cBOOOmax
JIMYHOCTH.

[MonBoxs uTor, OTMETHM, YTO, HECMOTpPSI HA HEKOTOpPbIE BHELIHE ITOXO-
JKHC 4Y€pThI, MOANMCKA U HEBLIC3AC W HAAJICKAIICM IMOBEACHUH, IlOMaH_lHl/Iﬁ
apecT W 3aKJII0YEHHE I0J[ CTPaXy SBIIAIOTCS CaMOCTOSTEIbHBIMH MEPaMHU
MIPEeCeYeHNs], UMEIOIINMH CBOM OCOOCHHOCTH B YCJIOBHSIX U IOPSIIKE ITpHUMe-
HeHusl. BpIckasaHHbIE HaMM HEKOTOpBIE NPEAJIOXKEHHs HallpaBiIeHbl Ha
yCTpaHEeHHE MPAaBOBBIX MPOOENIOB B PErjiaMEHTAI[M Ha3BaHHBIX Mep Ipece-
YeHUs] W CTaHyT JOMNOJIHUTENbHOM TapaHTHell B peanu3aluu IIpaB U
3aKOHHBIX HHTEPECOB JIUII, K KOTOPBIM TaKHEe MEPbl IPUMEHSIOTCS.

116



CnMcoK HCMO0JIb30BAHHBIX HCTOYHUKOB

1. Konokonos, H. A. 3anor, nomariHuii apect: craHoBicHue npaktuku (Cra-
11 6) / H. A. Komokosnos // Poc. cienosarens. — 2011, — Ne 18. — C. 9-12.

2. I'ypees, C. B. Vicnonb3oBaHUE albTePHATUB PEIBAPUTEIBHOMY 3aKITIOUCHHIO
B Pecriy6ruke Benapyce / C. B. I'ypeeB // AnbTepHATHBBI JHIICHAIO CBOOOIBI B CHUC-
TeMe yroJIOBHOrO mpaBocyqusi PecryOnuku Bemapych: mpakTHKa M HEPCIICKTHUBHI :
Marepruaisl MexayHap. KoH¢., MuHck, 2627 Hos16. 2003 1. — Munck, 2003. — C. 31-39.

3. O0630p MpaKTUKH IPUMEHEHHS] Mep MPECEUCHHs B BUJIE JTUYHOTO NTOPYYHTENb-
CTBa, 3ajI0Ta U JomaHero apecta // Mudopwm. 6romr. [Ipoxyparypst Pecrt. Benapyce. —
Ne 34. — Munck, 2006. — C. 175-186.

4. Ipeuuwnuxosa, O. C. ObecnicueHre TpaB OOBHHAEMOTO U IOJ03PEBACMOTO
OpU NPUMEHEHHU IPOLECCyalbHOr0 HPHHYXICHUS | JUC. ... KaHA. IOpPHI. HayK :
12.00.09 / O. C. I'peunmnmkosa. — M. : PI'B, 2003. — 209 .

5. Llamcymounosa, P. 3. HpaBcTBeHHbIE OCHOBBHI IPHUMEHEHHSI Mep YTOJOBHO-
HPOLIECCYAIbHOTO MPECEYCHHUsI B COCTA3ATEIbHOH MOJEIN YTOJOBHOTO CYIOIPOM3-
BOJCTBa : aBTOoped. auc. ... KaHA. ropui. Hayk : 12.00.09 / P. 3. lllamcyTanHOBa. —
Wxesck, 2006. — 22 c.

6. CrnoBapp pycckoro s3eika: B 4 1. / AH CCCP, Un-T pyc. s3.; mon
A. I1. ErenneBoil. — 2-e u3., uctp. u nom. — M. : Pyc. s3., 1981-1984. — T. 1: A—
1981. - 698 c.

7. Hay4HO-TIpaKTHUYECKUII KOMMEHTApUil K YTOJIOBHO-IIPOLIECCYaTEHOMY KOJICKCY
Pecrry6nmukn Benapycs / H. V. Arppeiiunk [u np.] ; mox Hayd. pen. M. A. lllocraxa ;
yupexa. oopazoBanus «Akan. M-Ba BHyTp. men Pecn. Benapycky». — MuHck : Akaf.
MBI, 2014. — 1230 c.

8. I'puorwwxo, I1. B. TIpobiaeMbl MexaHH3Ma 00ECIIEYEHHsT MEepbl MPECEUCHUs B
BHJE JOMAIIHEro apecTa B YrojoBHOM mpouecce PecnyOmuku bBenapycs /
I1. B. I'pumroiko, B. B. Menemko, M. A. Hukuruna // [1pobaeMbl KpEUMHUHATUCTHKH |
¢0. Hay4. Tp. / M-Bo BHyTp. Aen Pecn. benapycs, Axkan. MB/I ; peaxon.: I'. H. Myxun
(otB. pen.) [map.]. — Munck : Akan. MBJ] Pecn. Bemapycs, 2009. — Bem. 7. —
C. 228-232.

9. Homaurnwuii apect (House-arrest) [DnexrpoHHbIid pecype] / CrioBapb 1o npaBam
yernoBeka. — Pexxum octyna: http:/Aww.biometrica.tomsk.ru/ftp/dict/encyclo/S/housarre.htm.
— Hara nocryna: 08.11.2017.

10. Mepbl mponeccyaibHOTO NPHHYXKICHUS B JOCYJEOHOM IPOHM3BOJCTBE IIO
yroJjoBHbIM JenaM. — M. : FOpnutuadopm, 2005. — 184 c.

I1.

pe
W.

Sauchuk T.
Restriction of freedom of movement and other human rights while
applying house arrest, detention, restricted residence
and a promise of proper behavior
(translated by Volha Vasyuchkova)

The paper deals with the analysis of criminal procedural norms, investigative
practice, practical workers interviews, scientific views on the restriction of the free-
dom of movement and other human rights of the accused subjected to restraint
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measures. The author deals with such restraint measures as restricted residence and a
promise of proper behavior, house arrest, detention. Conclusions and suggestions are
made to advance the legislation and practical application of the above-mentioned
measures.

In accordance with the Constitution of the Republic of Belarus, re-
striction of individual rights and freedoms is provided only in cases and in a
manner consistent with the law. One of such cases, envisaged by the Criminal
Procedure Code of the Republic of Belarus (further — the CPC), is the appli-
cation of restraint measures to the suspect and the accused (further —the
accused) to secure the pretrial investigation and criminal proceedings, as well
as the sentence enforcement.

The most commonly used restraint measure is restricted residence and a
promise of proper behavior (in 2015, 29 935 people or 62.3 % of the accused
were subjected to this measure). The second place traditionally belongs to
detention (in 2015, it was applied to 13,447 people — 27.9 %). House arrest,
although rarely used in practice (in 2015, 527 of the accused or 1.2 % were
subjected to this measure), in the hierarchy of restraint measures ranks sec-
ond in the degree of isolation of the accused from society, limiting their
freedom of location and movement, being second only to detention. It is im-
portant to note that house arrest is not always approved by specialists. Some
of them identify it with restricted residence and a promise of proper behavior
[10]. Others understand house arrest as an alternative to detention [2, p. 32; 3,
p. 179] or its variety [4, p. 99], when the accused are subject to the same re-
strictions in the conditions of home comfort [5, p. 8]. While we do not share
the aforementioned views, we would like to point out that the definition of
the alternative is “the need to choose between two or more mutually exclu-
sive options” [6, p. 33]. House arrest cannot be considered as an alternative to
detention due to the identical legal regulation of the terms, order and period
of their application. In addition, the above-mentioned restraint measures dif-
fer greatly in the essence, scope and nature of the restrictions the accused are
subjected to.

Thus, detention (taking into custody) means complete isolation of the
accused from society by placing them in a special custodial institution under
constant supervision and security. Due to the physical isolation of the ac-
cused, this restraint measure can be regarded as deprivation of liberty. House
arrest is a special case of such deprivation, manifested in the restriction of the
freedom of movement and the location of the accused. It differs from the dep-
rivation of liberty in the number of restrictions, which the person under house
arrest is subjected to. The main restriction for the accused under the house
arrest is the prohibition to leave the place around the clock or at a certain
time. This restriction provides the complete or partial isolation of the accused
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from society by prohibiting them to leave the place of residence. The latter
makes it possible to ensure proper behavior of the persons during the criminal
proceedings without placing them in the detention center. Therefore, we can-
not agree with the authors of the commentary to the CPC, who treat house
arrest as an isolation of a person from society, having in mind limitation or
deprivation of the person’s ability to contact other people [7, p. 331].

In practice, investigators prefer prohibiting the accused to leave the
place of residence at a certain time using various options: in 82.7 % of the
surveyed cases of house arrest, it was prohibited to leave the house at a cer-
tain time, 9.4 % — in the evening (at night). Such approaches are traced in
foreign practice: for example, in France, a person cannot leave the house in
the evening and on Sundays; in Spain — on weekends; in the United States, if
the accused faithfully complies with the prescribed rules, they may be al-
lowed to leave the house for a while, and for non-working persons certain
periods are prescribed when they may be out.

Partial isolation of the accused under house arrest has its advantages,
since the prohibition to leave the place of residence around the clock deprives
the accused of an opportunity to work, support themselves, and in some cas-
es —support the members of the families. Those detained receive food,
medical care and are supported from the Republican budget, and the time
spent in the pretrial detention center is taken into account when assigning a
pension, which is not allowed in case of the house arrest. The house arrest
and detention involve the restriction of the freedom of the accused on the
access to information, the extent of such restriction being different. Thus,
during house arrest telephone conversations, correspondence exchange and
the use of communication facilities, contact with certain persons are prohibit-
ed (ii. 2, 3 P. 2 Art. 125 of the CPC), which largely isolates the accused from
the outside world, and leads to their “information isolation” [1, p. 10]. At the
same time persons held in custody are entitled to visits of close relatives and
family members, receiving parcels, deliveries, sending and receiving money
orders, written correspondence without limits on the number of telegrams and
letters received and sent. Thus, the similarity of house arrest and detention
lies in the fact of isolation of the accused from society, the difference being
in the degree of such isolation and the extent of the restrictions imposed.

Since we disagree with the authors who suggest prohibiting the accused
to leave the house around the clock in each case of the house arrest [8,
p. 230], we would like to stress that the degree of severity of the isolation
regime for the accused can be different — ranging from a complete ban on
leaving the house, or leaving it at a certain time, to the permission to have
short-term absences. A similar view is held by the authors of the commentary
to the CPC [7, pp. 331-332] and by 67.4 % of the interviewed practical
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workers, who are against the provision of leaving the place of residence at a
certain time. The approach correlates with the interpretation of house arrest in
the Human Rights Dictionary, where this measure is defined as a restriction
on the freedom of movement when a person cannot leave the house, except
when authorized officially [9]. At the same time, the CPC contains two mu-
tually exclusive options for the ban on leaving the house, which leads us to
the conclusion that the norms should be defined as discrete ones (i.1 P. 2
Art. 125).

Some authors identify the house arrest with restricted residence and a
promise of proper behaviour by obliging the accused not to leave their place
of residence without the permission of the prosecuting bodies [10, p. 98].
Traditionally, the criminal prosecuting authority in its ruling specifies the
address where the accused resides permanently or temporarily in the written
undertaking on restricted residence with a promise of proper behaviour. In
other words, when signing restricted residence and a promise of proper be-
haviour, the accused is not allowed to leave the place of residence. However,
in this case, the restraint measure is transformed into a different one — the
house arrest. This misconception is understandable, since Art. 120 of the
CPC does not give an answer to the question if restricted residence and a
promise of proper behaviour means a ban on leaving the region, district, city
or even moving from one apartment to another in the same area. This leads us
to the conclusion that the legislative design of P. 1 Art. 120 of the CPC needs
to be perfected: it should focus not on the permanent or temporary place of
residence of the accused, but on the area or locality where the accused lives.
This proposal is consistent with the interpretation of “residence”, specified in
the Decree of the President of the Republic of Belarus of 07.09.2007 No. 413
“On the perfection of the system of citizens’ registration at the place of resi-
dence and place of stay”, where “the place of residence and place of stay”
mean the location of the premises (address), the right of possession, disposi-
tion, and (or) the right of use, which a citizen is entitled to on the grounds
provided by law, and where they permanently or predominantly reside.

The restricted residence and a promise of proper behavior implies oblig-
ing the accused not to obstruct the investigation of the criminal case and the
court proceeding, to appear when summoned by the prosecuting body. It is to
be noted that these obligations do not have restrictive character, the former is
identical to the application of any restraint measure, while the latter is a ques-
tion of the procedural obligation of the accused, including those persons to
whom the restraint measure is not applied. This restraint measure provides no
restrictions concerning work (study), the regime of spending free time,
movement, staying out of the house. It can be deduced that the written under-
taking not to leave the place of residence, a promise of proper behavior and
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house arrest as restraint measures have significant differences, both in their
legal nature and in restrictions on freedom of movement and other constitu-
tional rights and freedoms of the person.

To conclude, we would like to note that, despite some apparent similar
features, restricted residence and a promise of proper behavior, house arrest
and detention are autonomous restraint measures, which have their own pecu-
liarities in terms and a manner of application. Our suggestions are aimed at
eliminating legal lacunas in the regulation of the above-mentioned restraint
measures and protecting the rights and legitimate interests of persons subject-
ed to such measures.

HeaHos B. B.
Hcnosib30BaHMe COBpEMEHHBIX TEXHOJIOTU B yrOJI0BHOM Npouecce:
NM0J1b3a U PUCKHU

PaccmarpuBaroTcs BOIpOCH!, BOSHUKAIOIINE MPH UCIIOIB30BAHUN B CYZOIPOH3-
BOJCTBE IO YTOJOBHBIM JeflaM JOCTIKEHHH HayYHO-TEXHHYECKOTOo Mporpecca.
Heocnopumasi 1mosp3a U BO3MOXKHBIE PHCKH, COIIPOBOKAAIONINE ITPUMEHEHHE HOBO-
BBEJICHUIA, TIOKa3aHbl Ha MPHMepe KOMIBIOTEPU3aLUK HALIero OOIIecTBa B LIEJIIOM H
cdepsl yroJIoBHOTO Cynonpon3BoAcTBa. OTAENIbHOE BHUMAHUE YJIEIEHO H3MEHEHHAM
3aKOHOJATENBCTBA, Mpon3omIeaAnM jteToM 2017 r., 3aKpenuBIINM BO3MOKHOCTD BEJC-
HHMS HE TOJIBKO BUJIC03AITMCH CYIeOHBIX 3aCeIaHuM|, HO U UX TPAHCIIALMI B HHTEPHETE.

BHeapenne nocTukeHU HayYHO-TEXHHUUECKOTO Mporpecca B CyJI0Mpo-
W3BOJICTBO TPAJMIMOHHO BCTpPEYaeT HE TOJNBKO OJ00peHue cpeau
OOJIBIIMHCTBA MPOTPECCUBHO MBICISIIIMX MPABONPUMEHUTENEH, HO U orace-
HUS Yy KOHCEpPBAaTHMBHO HACTPOEHHBIX nojei. IIpumepoB TOMy MOXKHO
MPHUBECTH HeMano. TOIBKO 3a ABa MOCIETHHUX AECATUICTHS MOXHO BCIOM-
HUTh MPOU3OLICIIIYI0 KOMIBIOTEPU3ALUI0 OPraHOB MPEIBAPUTEIBLHOTO
pacciefoBaHHs M CyIOB, MOSBIICHIE B OBITY W BHEAIPEHHE B CYAOTPOHU3BO/I-
cTBO 1M(POBOil (oTorpaduu, akTHBHOE PACIPOCTPAHEHHE KOMITBIOTEPHBIX
ceTel, B TOM uucie cetu MHTepHeT U Ap. B TO ke BpeMs NOSIBICHUE TaKuX
HOBOBBEJICHUI1 HEceT B ce0e HE TOJIKO MPEHMYIIECTBA, HO U PHCKU TPH UX
ucronbp3oBaHuy. [losiBIeHnEe KOMIBIOTEPHBIX 0a3 JaHHBIX M OLU(POBKA KO-
JIOCCAJBHOTO MaccruBa WHQOpPMAalW¥, XpaHUBLIETOCS paHee Ha OyMasKHBIX
HOCHUTEISAX, CYIIECTBEHHO MOBBICHIIM 3(G(PEKTUBHOCTE paboTHl MO psimy Ha-
npaBieHuid. Tak, NaHHble KPUMUHAIMCTUUYECKMX YYETOB pPaHEE CYAUMBIX
yur, 0e3 BECTH IMPOMABIIHMX TPaXKIaH, MaKTHIOCKOIMMYECKHE Y9eTHl U T. II.
CTaJIi IOCTYIIHbI COTPYJHHUKAM IIPABOOXPAHUTEIBHBIX OPIaHOB 32 CUUTAHHbIE
munyThl. [{udposas dororpadus u BUAEO3ANNCH, CYIIECTBEHHO YIPOCTHB-
nMe Tmpoiecc (UKcalUu Xoma M Pe3yJIbTaTOB CIICACTBEHHBIX JCHUCTBHIA,
NPUIUIA Ha CMEHY TpPaJWIMOHHOW (oTorpaduu, MO3BOJIMB COKOHOMHUTH U
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