THE STAGE OF INITIATION OF CRIMINAL PROCEEDINGS
AND THE RIGHTS OF PARTICIPANTS IN CRIMINAL PROCEEDINGS

CTAJAUA BO3BYXKAEHHA YT'OJIOBHOI'O JEJIA U [TPABA
YYACTHHUKOB YT'OJIOBHOT'O ITPOLIECCA

Kaumosuy 10. C.
CoBepieHCTBOBaHME OCHOBAaHUM K BO30YK/€HUIO YTOJIOBHOT'O
AeJsia M HHCTUTYya/Iu3anMs Noauneiickon GyHkuuu
B YTOJIOBHOM Hpolecce

Haercst ananu3 npoOieM perjaMeHTalil OCHOBAHUI K BO30YXAEHHIO YTOJIOB-
HOTO Jena 1o YTOJOBHO-TIpoLeccyalbHOMY Kozekcy PecmyOnuku benapycs.
PaccmoTpens! Bonmpockl HEOOXOAUMOCTH HHCTUTYATU3alMU M Pa3BUTHUS KaK Ha Teope-
THYCCKOM, TaK U HAa 3aKOHOAATCJIbHOM YPOBHC HOHI/IHCﬁCKOﬁ (pyHKHI/II/I B YIrOJIOBHOM
mponecce.

Jiis  opraHoOB BHYTPEHHHX JeN TPYIHOPA3pEIIMMOW TPOOIeMOH,
UMEIOIICH JaBHIOI HCTOPHIO, SIBISETCS BOMPOC BO30YXIEHHUS YTOJOBHBIX
JIeNl IO COOpaHHBIM MU MaTepualiaM OpraHaM{ MpPeABAPHTEIBHOTO CIEACT-
Busi. [locnennue B OONBIIMHCTBE CIIydaeB BECbMa OCTOPOXKHO MOAXOAAT K
MIPUHATUIO JJAHHOTO PEIICHUS U, KaK YTBEPXKIAIOT MPeJCTaBUTENIN MUIUIEH-
CKOTO BEIOMCTBA, 3a4acTyi0 TpeOYIOT OT HHX YCTaHOBIICHHS B XOJe
TIPOBEPOYHBIX JICHCTBHI MPAaKTHYECKH BCEX OOCTOSATENBCTB, BXOISIIIMX B
MIPEeAMET MOKa3bIBaHUS MO YrojoBHOMYy Jeny. Ilo coOGCTBEHHOMY OMNBITY
MOJKHO CKa3aTh, YTO TaKasl MPaKTHKa JEHCTBUTEIHLHO UMeeT MecTo. U eciu ¢
TaK Ha3blBa€MOM BEJIOMCTBEHHOM TOUYKH 3pEHUS IOHATHh NpeAcTaBUTENCH
CIICZICTBEHHOM BJIACTH BIIOJIHE BO3MOXHO, TO C MO3HIIMU 3aKOHA UX TpeOoBa-
HUsI BpoJie OBl HE JIOJDKHBI HaXOJHUTh CBoero obocHoBaHus. OJHAKO, 3TO
TOJIbKO Ha MepBbIi B3risA. Kak U3BECTHO, TMIIOTE3a HOPMBI, PEryIHpYIOLIeH
OCHOBaHME BO30Y)KICHUs yTOJOBHOTO JE€Ja, UMEET CIOXKHYIO CTPYKTYpy U
HaxOJUTCS OJHOBPEMEHHO B CT. 167 u cT. 29 YroioBHO-POLIECCYATIbHOTO
kozxekca Pecnyonmuku Bemapycs (manee — YIIK). Haubomee pacnpoctpanes-
HBIM OCHOBaHMEM COTJIACHO CTAaTHUCTHYECKMM JAaHHbIM (okomo 90 %
CITydaeB), BICKYIIUM NPUHITHE PEIICHUs 00 0TKa3e B BO3OYKICHUHU YTOJIOB-
HOTO JieNa, SBJSeTCS 00CTOATeNbCTBO, yKazaHHoe B 1. 2 4. 1 c1.29 VIIK —
«3a OTCYTCTBHEM B JE€SHUM COCTaBa npectymieHus». Ecau m. 1 ct. 167 VIIK
MMpoYnTaTh, HCNOCPECACTBECHHO O3BYYHMB AaHHYIO KOHCTPYKIHIO, TO MbI I1OJTY-
YHUM clleJlytoniee Bbicka3biBaHue: «OCHOBaHHWEM K BO30YX/IEHHIO YTOJIOBHOTO
JieTia SIBJISICTCSl HalM4ne JOCTATOYHBIX JAaHHBIX, YKa3bIBAIOUIMX Ha NPU3HAKA
MIPECTYIUICHUS, TIPH OMCYMCMEUYU OMCymcmeus B ISTHUN COCTaBa MPECTyI-
nenus». [IpeacraBnsercs, JETKO paCCMOTPETh B JAHHOM BBIPR)KEHHHU TIPHMED
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U3BECTHOTO JIOTMYECKOr0 3aKOHA BOMHOIO OTPHUL@HMS, KOTOPBII Ipeanoia-
raeT, YTO OTPHUIAHUE OTPHLAHMSA HAET YTBEP)KACHHE, WIH: TOBTOPEHHOE
JIBaKAbI OTPUIIAHHUE JaeT yTBEpXIeHNne. B cuMBommueckoil popme OH BbIpa-
kaercs kak ~~A—A. Tlomyuaem cremyromee Boipaxenne: «OCHOBaHHEM K
BO30Yy’KICHHUIO YTOJIOBHOTO JeJla SBJIAETCS HAIWYHME JTOCTATOYHBIX JAHHBIX,
YKa3bIBAIOIIMX HA MIPU3HAKY NPECTYIJICHUS, IPU HAJIMYUU B ISIHUHU COCTaBa
MPECTYIUICHUS.

ITosyueHHBIH pe3yabTaT CBUAETENBCTBYET, UTO ASHCTBYIOMIAs pelaKLus
m. 1 ct. 167 VIIK B ee B3aumocBszu ¢ 1. 2 4. 1 c1. 29 VIIK nmeer npotuso-
peunBbIif xapakrep. C OIXHOH CTOPOHBI, MepBasi €€ YacTh HOCHUT OIIEHOYHBIN
HEONpeIeICHHBIA XapaKTep, MPeIoaras, YTo0 OCHOBaHUE IS BO30YKICHUS
YTOJIOBHOTO JieJla TIOSIBIISICTCS TIPH HAIMYUK JaHHBIX, YKa3bIBAIOIINX Ha OT-
JIeNbHbIE TPU3HAKU IpecTymieHus. C Ipyroil CTOpOHBI, BTOpas €€ 4YacTb
(HayMHaeTCs Mocie CIIOBa «IIPECTYIUICHUS»), HA000poT, 001agaeT KOHKpPeT-
HBIM M TOYHBIM COJIep)KaHHEM, OTOXKAECTBISISI OCHOBaHHE BO30YXKIEHHMS
YTOJIOBHOTO JIeJla C YCTAHOBJIEHHWEM B JIESIHUU COCTaBa MPECTYIUICHUS, YTO
a0COJIIOTHO HEBO3MOXKHO Ha JaHHOM 3TaIle Pa3BUTHsI yTOJIOBHOTO Mpolecca.

Ecmu obparutbes k ct. 105 YIIK BCCP 1960 r. mox HazBanuem «IloBo-
JIbl ¥ OCHOBaHHUS K BO30YXX/ICHHIO YTOJIOBHOTO JIEJIa», TO MOXXHO YBHJIETb,
YTO COBETCKHMH YTOJIOBHO-TIPOIIECCYANBHBIN 3aKOH HE CBA3bIBAJl OCHOBAaHME
BO30Yy’KIE€HHUS YrOJIOBHOTO JeNa ¢ KaKAMHU-JIMOO OMOTHHUTEIBHBIMU YCIIO-
BUSIMH — «JIEJIO MOXKET OBITh BO30YXKAEHO TOJBKO B TEX Cllydasx, Korja
HMMEIOTCSI I0CTAaTOYHBIC JaHHbIC, YKAa3bIBAIOIIUE HA MIPU3HAKH MPECTYIUICHHUS.
ITo cyTu, aHamoruuHsli MOAXOJ 3aKpemyeH U B 4. 2 cT. 140 nelicTByrormiero
VIIK P® — «ocHOBaHHMEM JU1si BO30YKAEHHS YTOJIOBHOTO JieNa SBJSIETCS Ha-
JIMYKE IOCTATOYHBIX JaHHBIX, YKA3bIBAIOIINX HA MPHU3HAKU IPECTYIUICHUSD).
CrnenoBaTenbHO, QOPMYIMPOBKA IIPH OTCYTCTBHHM OOCTOSITENIBCTB, MCKIIIO-
YAOIIUX MPOM3BOACTBO IO YTOJOBHOMY AETY» B COJIEPKAHMH OCHOBAHHMS K
BO30YXIIEHHIO yTroiloBHOTO nena 1o YIIK — HoBamms oTedecTBEHHOTO 3aK0-
HOJIaTeNsl, KOTOPYIO, Ha HAIll B3I, HeNIb3s PU3HATh YAAYHOM.

B koHTekcTe Hamero BoIpoca MHTEpEC MPEeACTaBIsIeT MPaBOBOM Mexa-
HHU3M BO30Y)KIEHHs YroJOBHBIX JIeJ B TEX I'OCYNapCTBaxX, Y€l YTrOJIOBHBIN
MPOLIECC M3HAYAIBHO MMeJ OOIMe KOPHU C COBETCKOW MOJEIbIo, HO K Ha-
CTOALIEMY MOMEHTY IIpeTepIel CyIIECTBEHHbIE H3MEHEHUSL.

B yronosHo-mponeccyansHOM 3akoHogaTenbcTBe Kuras, ¢ KOTOpbIM
PecryOnmka benmapych HaxoOWTCst B CTpPAaTETHUECKOM MAapTHEPCTBE M UbH
HSKOHOMHYECKHE MOJCTH JOKa3aml 3((HEeKTUBHOCTh, CYyOBEKTH YTOJIOBHOTO
MIPEC/IEIOBAHNUSI HE MMEIOT MCKYCCTBEHHBIX OTpaHMYECHUM Ha NPHUHSATHE pe-
IICHXS O HadaJle yroJIOBHOTO IpecienoBanus. Tak, B COOTBETCTBHU cO CT. 83
VIIK KHP «opranbl 001iecTBeHHON 0€30MacHOCTH WJIM HApOHAs MPOKypa-
Typa npu OOHapyXeHHH (DAaKTOB COBEPUICHHs MPECTYIUICHUS WU JIUI,
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M0JI03PEBAEMbIX B IPECTYIUICHWH, JOJDKHBI, JIEHCTBYs B Ipeneniax cBOed
FOPUCIUKIINN, HAMPaBIATh JAeia Ha pacciemoBanme» [1]. Cormacuo ct. 86
VIIK KHP «Haponusiii Cyx, Hapomnnas IIpokyparypa wnm opraH oOrecT-
BEHHOW O€30IacCHOCTH [OJDKHBI, AEUCTBYS KaXKIbId B Ipenenax CBOEH
IOPUCAMKIUY, HE3aMEIJIUTENBbHO MTPOBEPUTh MATEPHAIIBL, MIPEAOCTaBICHHbIE
3asdBUTCIICEM HUJIN I/IH(l)OpMaTOpOM, J'II/I6O IMIPU3HAHWE HAPYIIUTECIIA, ABUBLUICTO-
csl ¢ TIoBUHHOM. Eciin oHmn I1oJararoT, 4TO HaJIUIO CO6I)ITI/IC MPECTYIUICHUA, U
HEOOXO0JMMO TPOBEIEHHE YTOJIOBHOTO paccieoBaHus, 3aBoaurcs neno. Ec-
JI OHM TIOJIAraloT, YTO (PAKTOB MPECTYIICHUS HET, WU 3TH (DaKTHI SBIISIOTCS
CIlyJalHBIMH, ¥ HE TpeOyIOT NMPOBEICHNS YTOJOBHOTO PacCIeAOBaHUS, AEIO
HE 3aBOAMTCS, a 3aABUTENIO COOOIIAeTcsl 0 mpuiMHax oTkaza» [l]. Taxkum
oOpa3oM, MBI HaOIIOAaeM HEOOBYAHO MIMPOKHE C TOYKH 3PEHHS OTEUECT-
BEHHOM NMPAaKTUKU AUCKPETHBIE MMOJHOMOYMS Y JOJDKHOCTHBIX JIMIl OPIaHOB
YTOJIOBHOTO TipeciiefioBaHus Kurtas mpu NpuHATHUM peIIeHuil B CTaauH BO3-
Oy>XIEHUsI YTOJOBHOTO JeJia, KOTOpPbIE TO3BOJSIOT UM PYKOBOJCTBOBATHCS
COOCTBEHHBIM YCMOTPEHHUEM.

Cratpst 370 YrosioBHO-TIpOLIECCYaIbHOTO 3aKOHA OJNM3KOM HaM Teppu-
TopuanbHo JlaTBuiickol PecnmyOmMKM KOHCTaTHPYET, YTO «YTOJOBHBIN
MIPOIIECC MOYKET OBITh HAYaT, €CJIN CYIIECTBYET peajibHasi BO3MOXXHOCTB TOTO,
YTO OBIIO COBEPIIEHO MPECTYITHOE MAESHHE. YTOJIOBHBIA MPOIECC MOXKET
OBITH HAYaT TaKKE B TOM CIIydae, €CII CBEICHHMS CoJepKaT MH(popManuio o
BO3MOKHOM IMPOU3OMICAIIEM IMPECTYITHOM JACAHUU U OHU MOT'YT 6I)ITI:- IpoBE-
PEHBI TOJIBKO CPEACTBAMH M METOZaMH YTOJIOBHOTO mporieccay [2]. B cioyuae
HayaJla yrojoBHOTO Mpolecca KOMIIETEHTHOE JIOPKHOCTHOE JIMIIO BBIHOCHT
nocraHopiieHne. Ecnu Takoe pelieHHe He NMPUHUMAETCs, MPEIyCMOTpEHA
¢dopma pesomronny, 0 4eM cooOmaercs 3asButento. [Ipm 3ToM B 3aKoHe
MMEIOTCS] OCHOBAHUS, NCKITIOYAIOIINE HAYAJIO YTOJIOBHOTO MPOIIecca, a TAKXKe
BIIEKYIIHE TIPEKPAIICHIE TIPONU3BO/ICTBA.

YKpauHCKnil 3aK0OHOATENb (HAKTUIECKH OTKA3alcs OT CTaIUN BO30YX-
JICHUSI YTOJIOBHOTO JieNa, MPEeAyCMOTPEB, UTO CIeI0BaTelb, IPOKYpOp Mpu
NOCTYIUICHUH 3asBIICHUS, COOOIIEHHUS, MOTYIIIETO CBUETEIbCTBOBATH O CO-
BEpILICHUH YTOJOBHOTO NpaBOHApyIIeHUs, B 24 yaca 00s3aH BHECTH UX B
EnunHblii peecTp J0CyAeOHBIX pacciieIoBaHUI U Ha4aTh pacciieloBaHHe.

W3 M31105)K€HHOTO MOKHO ClieNiaTh BBIBOJ O TOM, YTO CYIIECTBYIOLIAsl B
PecniyOnnke bBenapych Mopenb OIEHKHM OCHOBAaHHHM K Hadally YTrOJIOBHOTO
IIPOIIEeCcca 10 CPAaBHEHHIO C MPEIIECTBYIONIMM STAallOM Pa3BUTHS T'OCYAAPCT-
Ba, a TAKXKE CTPaHAMH OJIMKHETO M JaJIbHETO 3apyOeXbs JOCTaTOUHO CIIOXKHA
1 TPOMO3KA.

CuurtaeM HEOOXOIUMBIM UCKIIOUHMTH U3 M. 1 cT. 167 YIIK BbIpakenne
«IIpU OTCYTCTBUHU OOCTOSTENILCTB, UCKIIIOYAIOIINX TTPOM3BOACTBO 10 YTOJIOB-
HOMY neny». Ero cyliectBoBaHHe NMPOTHBOPEYMBO M, KaK ITOKAa3bIBAET HAIl
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COOCTBCHHBIIH HCTOPUYCCKHUI OIBIT U MPOIIECC MPABOIPUMECHEHUS Y COCECH,
He 00ycioBiIeHO noTpeOHOCTsIMA TipakTHkH. Pukcamus B cr. 167 YIIK mo-
JIOXKEHHS O TOM, UTO YTOJOBHOE JIeJTIO JOJDKHO OBITh BO30YKIEHO TOIBKO IPH
HAIMYAY TIPU3HAKOB TPECTYIUICHHUA (KaKk MBI IpeajiaraeM — MpPU3HAKOB CO-
CTaBa TIPECTYIUICHHSA), a Takke BHITeKaomee u3 cT.29 m 178 VYIIK
HMIICpaTHBHOC yKa3aHHE Ha HEOOXOAUMOCTh NMPH OTCYTCTBHU OCHOBAHHMA
OTKa3aThCsl OT BO30YXK/IEHHsI YrOJIOBHOTO Jiena 3()()EKTHBHO OrpaHUYUBAIOT
CBOOOIHOE YCMOTPEHHE OPraHOB YIOJIOBHOTO IPECIIEAOBAHNUS NIPU pa3perie-
HUM BOMpOCa 0 Hauaje MpeABapUTEIbHOIO PacCiaeI0BaHusl.

IIpu >TOM MBI OTHaeM cebe OTYeT B TOM, UTO YCTpaHEHHE (POpMaIbHO-
JOTHYECKUX HemocTaTkoB cT. 167 YIIK He cmocoOHO OCBOOOAWMTH OpraHBI
JTO3HAHUS OT BBIIOJIHEHUS HECBOWCTBEHHBIX UM (QYHKIIUI 1 0003HAYUTH YET-
KHe KpWUTEpWUH [UI1 TOHHUMAaHUS TEPMHUHA «OCHOBaHHE K BO30YKICHHUIO
YTOJIOBHOTO JIejiay», KOTOpOe MO CBOEH MpUpoJie Bcerna OylIeT HOCUTH Olle-
HOYHBIA Xapakrep. KopeHb mpoOIeMbl KpOETCs, ¢ OJHOH CTOPOHBI, B
Hepa3pabOTaHHOCTH Ha 3aKOHOJATENIFHOM M TEOPETHYSCKOM YPOBHE ITOHSI-
TUS U COJCPKAHUS TMOJMUIICUCKOW (QYHKIUHM B JOCYIACOHOM IMPOU3BOJCTBE,
KOTOpast JOJDKHA OBITH CBOOOZHA OT MPUHATHS FOPHCIUKIIMOHHBIX PEIICHUN
(BO30YKICHIE YTOJIOBHOTO JIeNa, OTKAa3 B MPHUHATHH JAHHOTO PEIICHUS — HE
JTOJDKHBI OTHOCHUTHCSI K KOMIIETEHITUH OpTraHoB Mo3HaHus). C apyroit cTopo-
HBI, TIpo0JIeMa 3aKIIF0YaeTCsl BO BCTPOCHHOCTH CIIEOBATENS B HEPAPXUUHYIO
CHUCTEMY C BEJIOMCTBEHHBIMU KPUTEPUSMHU OLICHKH, KOTJIa OH MPOCTO HE MO-
’KET HUTHOPHUPOBATH BOIPOCHI MPEKPAIIAEMOCTH U CYACOHON IMEPCICKTHBBI
HayaTblX UM Mpou3BOACTB. Kak ciefcTBue, mpoiecc JT0Ka3bIBaHUSI BO MHO-
THX CilydasiX CMeLIaeTcs Ha CTaJuio BO30YXKICHHUS YrOJIOBHOTO Jea,
JIO)KUTCS MIPEUMYIIECTBEHHO Ha IJIEYH OPraHoB JO3HAHWs, IIpeBpallas JaH-
HYIO CTaJIMIO MPOLIecca B KBa3Upacciel0BaHue.

3aKoHOJATENh, PETrJIAMEHTHPYS MAEATEIBHOCT OPTaHOB YTOJOBHOTO
MpecIeIOBaHUS B CTAINH BO30YKACHUS YTOJIOBHOTO Jeja, He TOJKEH 3a0bI-
BaTh, YTO MPECTYIUICHHUSI HE MPECEKAIOTCS M HE PACKPBIBAIOTCS B pabouem
KkaOvHEeTe BO BpeMs MOJATOTOBKU MPOIECCYaTbHBIX JOKYMEHTOB U MPHUHSTHS
pemieHuii. X0Ts KpomoTiMBash W CilOXHas pabora Haja ux odopmileHHEM,
0COOEHHO C Y4EeTOM TOH Mepbl OTBETCTBEHHOCTH, KOTOpasi rPO3UT B Cllydae
MX HEKA4eCTBEHHOH MOATOTOBKH, MOXET CO3[aBaTh B TOM YHCIE y CaMUX
[IPaBOOXpaHUTENIEH WIUTIO3UIO MPOJBIKEHUSI K 3aBETHOM Henu. JJoKkyMeHTbI
MOTYT TOJBKO 3a(UKCHPOBATH (OTPA3UTh) PE3YIBTATHl AKTUBHBIX IIOMCKOBBIX
NeHcTBUN CYOBEKTOB YTOJOBHOTO TIPECIENOBAHUS, MPOBEICHHE KOTOPBIX,
COOCTBEHHO M COCTaBJISIET CyTh M COAEp)KaHue UXx ocoboil ¢ynkumu. Ecim
npotieccyainbHas popMa, BpeMsi M TPyI03aTpaThl Ha €€ COOJI0ICHHE CO3AaI0T
MPETSITCTBYSL JUIsl PEAIbHOTO MPOTUBOACHCTBUSI MPECTYIMHOCTA U MPU 3TOM
HE CKa3bIBAaIOTCsI HA 00ECIIEUSHUH 1IPaB rpakJaH, TO Hy>KHO 33JyMaThCs O ee
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HeoOxoguMocTu. IToquepkHeM — IMEHHO 0 HEOOXOJUMOCTU €€ CYIIEeCTBOBa-
HUS, @ HE COBEPIICHCTBOBAHUS B TOM BHJE, B KOTOPOM OHA CErOAHS
MIPUCYTCTBYET, TaK KaK TOIbI peopM CBUICTEIHCTBYIOT HE TOJIBKO O KOH-
CepBalliM COBETCKOW MOJENM C €€ NPUHLWINHAIBHBIMA 4YepTaMH U
mpobieMaMu, HO U O €€ 3HAaYUTEIbHOM YCIOXKHEHHH. B KOHEYHOM wnTOre
rpaxIaHe CTpPaHbl KaK HaJOTOIIATENBIIUKH SKIYT OT IPaBOOXpaHHUTEIEH
TOJIBKO OJTHOTO — PACKpBITHUs (IPeIOTBpAIleHHs) IPECTYIUIEHHH U obecreye-
HUS Ha Jieie UX IpaB B cIydae BOBJIEUEHHS B YrOJIOBHBIHN mpouecc. Iloatomy
B 9TOM HaIlpaBJIeHHH 0e3 CKHJOK HAa OCOOCHHOCTH HAIIMOHAIBLHOTO Pa3BUTHS
(o GonpIIOMY cYeTy HaIl yroJOBHBIM INpoIlecC 3aMMCTBOBaH y EBporibr)
HACTAJIO BpeMs CIENaTh IPOCThIe M MOHATHBIE IIary 0 IMyTH, KOTOPBIM YK€
IIPOILIM MHOTHE HAIlIA COCEIN.
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Klimovich Yu.
Perfection of the grounds for initiating criminal proceedings and
institutionalization of the police function in the criminal procedure
(translated by Tatsiana Kavalionak)

The paper is devoted to the analysis of the issues regulating the grounds for ini-
tiating criminal proceedings under the Criminal Procedure Code of the Republic of
Belarus. The need for institutionalization and development of the police function in
the criminal procedure is considered at the theoretical and legislative level.

Internal Affairs Agencies are to deal with a challenging, longstanding is-
sue of initiating criminal proceeding based on the materials collected by
Pretrial Investigation Bodies. The latter are very cautious in taking decisions
on the matter under discussion, and they demand that Militia agencies estab-
lish practically all circumstances constituting a relevant proof in a criminal
case in the course of investigation.

From our own experience, we know that such practice does exist. On the
one hand, it is possible to understand so-called departmental point of view of
investigative agencies; on the other hand, such demands are not provided by
the law. But this point is true only at first glance. As is known, a hypothesis
norm envisaged in Art. 167, and Art. 29 of the Criminal Procedure Code (fur-
ther the CPC) regulating the grounds for initiating a criminal proceeding has
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a complex structure. According to the statistic data (about 90 % of cases),
“lack of evidence” is the most widespread ground for a decision to deny initi-
ating a criminal procedure (i. 2, P. 1, Art. 29 of the CPC), i. 1 Art. 167 of the
CPC reads, “The grounds to initiate a criminal proceeding lies in sufficient
facts indicating the elements of crime in the case of the lack of evidence
lack”. The latter is a well-known logic law of double negation, according to
which, negation of negation is affirmation, or double negation is affirmation.
Its symbolic form is expressed in ~~A—A. Thus, we have the following
phrase: “The grounds to initiate a criminal proceeding lies in sufficient facts
indicating the elements of crime and presence of corpus delicti.”

The obtained result shows that the version of i. 1 Art. 167 of the CPC
contradicts i. 2 P. 1 Art. 29 of the CPC. On the one hand, its first part being
of evaluative, vague nature suggests that the grounds for initiating a criminal
proceeding appear when there are facts indicating some elements of a crime.
On the other hand, its second part (begins after the word “crime”), being def-
inite and accurate, identifies the grounds for initiating a criminal proceeding
confirming corpus delicti presence, which is impossible at the criminal pro-
cedure described stage.

Art. 105 of the CPC of the BSSR of 1960 entitled “Motives and grounds
for initiating a criminal proceeding”, shows that the Soviet Criminal Proce-
dure law did not connect grounds for initiating a criminal proceeding with
additional circumstances — “a criminal procedure can be initiated only when
there are sufficient facts indicating elements of crime”. A similar approach
can be seen in P. 2 Art. 140 of the CPC of the Russian Federation — “grounds
for initiating a criminal proceeding lie in sufficient facts indicating elements
of a crime”. Thus, the wording “lack of evidence terminating criminal litiga-
tion” contained in the grounds for initiating a criminal proceeding in the
Belarusian CPC is a novelty of a Belarusian legislator, which in our opinion,
cannot be recognized as credible.

Concerning the issue under discussion, a legal mechanism of initiating a
criminal proceeding in the countries where a criminal procedure used to be
similar to the Soviet model, but has experienced a radical change by now, is
of a particular interest.

In the Criminal Procedure Law of China, which is a strategic partner of
the Republic of Belarus, whose economic models have proved their efficien-
cy, officials in charge of criminal prosecution do not have artificial
limitations for the decision to begin a criminal procedure. According to
Art. 83 of the CPC of the Chinese People’s Republic, “when Public Security
Agencies or the People’s Prosecution Office detect the facts of commission
of a crime or persons suspected of a crime, the above mentioned bodies act-
ing within their jurisdiction, must refer the case to the investigating
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body” [1]. According to Art. 86 of the CPC of the Chinese People’s Repub-
lic, the People’s Court, the People’s Prosecution Office or Public Security
Agency, acting within their jurisdiction, must without any delay check the
materials provided by a complainant or informer, or offender’s guilty plea. If
they believe that there is evidence of the crime being committed and it is nec-
essary to conduct criminal investigation, they initiate a criminal proceeding.
If they think that there are no facts of a crime, or the facts are casual, and
there is no need for criminal investigation, the criminal proceeding is not ini-
tiated and the complainant is informed of the decision” [1]. Thus, we can
observe extraordinary wide, from the viewpoint of Belarusian practice, pow-
ers of criminal prosecution bodies’ officials in China at the stage of initiating
a criminal proceeding, which they use at their discretion.

Article 370 of the CPC of Latvia states, “A criminal proceeding can be
initiated in case of the alleged crime having been committed. A criminal pro-
ceeding can also be initiated if there is information of the alleged crime
having been committed, and the information can be checked only by criminal
procedure means and methods” [2]. If a proceeding has been initiated, an
official in charge delivers a ruling. If a proceeding has not been initiated, a
resolution is sent to a complainant. In addition, the law provides the grounds
to exclude a criminal proceeding initiation, and the grounds to stop it.

A Ukrainian legislator de facto denies the stage of criminal proceeding
initiation, having made a provision, that in case of information on the alleged
crime having been committed, an investigator, a prosecutor are to include it
to the National Registry of pretrial investigation in 24-hour-time and begin
investigation.

Thus, we can conclude that the present Belarusian model evaluating the
grounds for criminal proceeding initiation, in comparison with the previous
model and those of foreign countries, is rather complex and bulky.

We consider it essential to extract from i.1 Art. 167 of the CPC the
words “in case of lack of circumstances excluding a criminal proceeding” as
contradictory. According to legal Belarusian history and law enforcement
practice in neighbouring countries, it is not caused by legal practice needs.
The provision of i. 1 Art. 167 of the CPC, that a criminal proceeding can be
initiated only in the presence of elements of crime (from our point — elements
of corpus delicti), and a peremptory requirement stated in Arts. 29, 178 of the
CPC to deny the criminal proceeding initiation in case of lack of evidence,
effectively limit the discretion power of criminal prosecution bodies to begin
a pretrial investigation.

At the same time, we realize that, elimination of formal and logical de-
fects in Art. 167 of the CPC will not release pretrial investigation bodies from
carrying out secondary tasks, and it will not define clear criteria for under-
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standing the notion of “grounds for criminal proceeding initiation”, which
will always be of evaluating nature. On the one hand, the root of the problem
lies in the fact that the police pretrial function has not been properly worked
out. It must exclude jurisdiction decisions (criminal proceeding initiation or
denial cannot be within investigation bodies jurisdiction) both at the legisla-
tive and theoretical levels. On the other hand, an investigator is part of a
hierarchy system with departmental criteria of evaluation, which means that
they cannot ignore the issues of termination and judicial perspective of the
initiated proceedings. Eventually, the process of proving is transformed to the
stage of criminal proceeding initiation, thus turning this stage into quasi in-
vestigation.

While regulating the criminal prosecution bodies’ activities at the stage
of criminal proceeding initiation, a legislator must keep in mind, that crimes
are not combated and solved in the office at the time of filing procedural
documents. Though working with papers is hard and time consuming, espe-
cially considering the penalties imposed in case of low quality papers, an
illusion can be created of moving closer to the cherished goal. The docu-
ments can only reflect the outcome of investigation activities by officials in
charge of criminal prosecution, carrying out investigation being in fact the
essence of their special function. If the procedural form, the time and efforts
to implement it, create obstacles to combatting crime and do not ensure peo-
ple’s rights, it is worth thinking of its validity. We would like to question the
necessity for this procedural form existence, but not its perfection, as the time
of the reforms have proved that a Soviet model has not only been conserved
with its principle features and problems, but also has been made more com-
plicated. After all, taxpayers, the citizens of the State, expect from the law
enforcement bodies solving (prevention) crimes, and ensuring their rights in
case of their participation in criminal proceeding. The time has come, without
making excuses for national development peculiarities (in fact, Belarusian
criminal procedure is borrowed from Europe), to introduce simple and clear
steps on the way which has already been covered by most neighbouring
countries.
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