matter whether there is no separate article provided for the principle in the
Code [11, p. 10].

The novelty under discussion could be further considered as a prologue
to disseminate the Law of the Republic of Belarus of 12.07.2013 “On Media-
tion” to the sphere of criminal procedure law. The novelty would contribute
to the interests of the victims in a criminal trial.

Komapos A. /1.
IIpunnun “non bis in idem” B npakTuke EBponeiickoro cyaa no
npaBaM 4YeJioBeKa M B 3aKOHOAATe/IbCTBE YKpPauHbI: NPOG6JIeMbl
npuMeHeHUs

PaccMaTpuBarOTCsl BOIPOCHI TOJIKOBAaHHs MpPHUHIMIA “Non bis in idem” B mpak-
THke EBpomeiickoro cyza mo mpaBaM 4YeloOBeKa M B 3aKOHOAATENbCTBE U
NpaBONIPUMEHUTENBHON MpakTUKe YKpauHbl. PaccMOTpeHbl BONPOCHI HOPMATUBHOTO
3aKpEIUICHUs] YKA3aHHOTO TMPHUHIIMIA B 3aKOHOJATENILCTBE Y KPAUHBI, MOTEHIMAIbHbIE
MpoOJIeMBl, BBI3BAHHBIC HECOBEPIICHHBIM 3aKOHOAATEIBHBIM pEIIeHHEeM. I3ydeHsl
MIOAXOABI U KPUTEPHH, IIpUMEHsIeMble EBponeickiM cyoM 1o mpaBaM 4YesloBeKa IpH
KOHCTAaTally HapylleHus mpuHimna “non bis in idem” (ct. 4 IIporokoma Ne 7 x
EKITY). IIpoaeMOHCTpUpPOBaHbl U MPOAHAIN3UPOBAHBl IPOTUBOPEUHS, CYIIECTBYIO-
ye MEeXAy PEeKOMEHAAIMAMH 10 KBaTH(HKAIMU MPECTYIUICHNH, M3JI0)KEHHBIMH B
noctaHoBneHusAx [lnenyma BepxoBHOro cyna YKpauHbI U TOJKOBAaHUEM IMOJIOKEHHH
KonBeHuuu, ocyuectsisieMslM EBponielickum cy1oM 10 IpaBaM 4yesloBeKa.

[puniun “non bis in idem” sBisercst OAHUM U3 OCHOBOIOJATAOIIHNX
TIPUHIUIIOB COBPEMEHHOTO YIOJIOBHOTO MaTEpHAILHOTO M MPOLECCYaTIbHOTO
MpaBa, HUCXOJAIIMM B CBOeH HcTopuu K BpeMeHaMm JlpeBHeil I'penuu n
Hpesuero Puma [1, c. 254]. OH Takke HamIena cBOe HEMOCPEICTBECHHOE OTO-
OpakeHHE B psAAE BaXKHEHIINX MEXIyHapOJHO-TIPABOBBIX aKTOB O MpaBax
YeJoBeKa, TaKuX Kak MexIyHapOIHbIH MaKT O TPaKAaHCKHX U MOJHUTHYE-
ckuX mpaBax oT 16 mekabps 1966 . (m. 7 ct. 14) [2] u IIpotokon Ne 7 k
KonBeH1MyM 0 3amyre npaB 4eiaoBeKa U OCHOBHBIX ¢B0OOA (cT. 4). Tpaguuu-
OHHO TOMY NPUHIMIY NPUIHCHIBAETCS B MIEPBYIO OYEpeb MPOIECCyaIbHOE
3Ha4YEHHE B BHJIC HETATUBHOTO 00s3aTENILCTBA IOCYAAPCTBA BO3IEPKHUBATHCS
OT MHHIMALMK TOBTOPHOTO YTOJIOBHOTO NMPOM3BOACTBA B OTHOLICHUH JIMLA U
OTHOCHUTENBHO IESHUs, 10 KOTOPOMY YK€ OBUIO NMPHUHATO OKOHYATEIbHOE
MIpOIIeCCyallbHOE PEUICHHE B BUJE NPH3HAHHWA BHHOBHBIM B COBEPIICHUH
MIPECTYIUIEHUs MO0 ke onpaBAaHus. TeM He MEHee U3 JaHHOTO IPHHIUIA
BBITEKAET €I LENbIH PsJ BaKHBIX YTOJIOBHO-IIPABOBBIX IOJIOXKEHUH, KOTO-
pble OyIyT NpOaHATU3MPOBAHBI HUXKE.

1. ITynkr 1 ct. 4 IIpoTokona Ne 7 k EBporneiickoii KOHBEHIIMH O MpaBax
yenoBeka (nanee — Koneenmus) riacut: «Hukakoe Mo He JOIDKHO OBITH
ITOBTOPHO CYAMMO WJIM HaKa3aHO B YTOJIOBHOM IOPSI/IKE B paMKaxX FOPUCIHK-
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UM OJTHOTO U TOTO %€ TOCYAapCTBa 3a MPECTYIIEHUE, 32 KOTOPOE 3TO JIULO
yke OBIJIO OKOHYATEIHHO OTIPABIAHO HIIH OCYXKICHO B COOTBETCTBHH C 3aKO-
HOM M YTOJIOBHO-IIPOLIECCYATbHBIM 3aKOHOAATEIBCTBOM 3TOT0 IOCYJapCTBAY.
Koppecnonnupyromue 3ToMy mnpeanucaHuio KOHBEHIMM MOJIOXKEHUS CO-
JIepIKaTCs:

1) B Koncmumyyuu Yxpaunor (4.1 cr. 61): «Hukto He MOXKET OBITH
JIBK]IBI TIPUBJICYEH K IOPUANIECKON OTBETCTBEHHOCTH OJTHOT'O BHJA 3a OJHO
U TO K€ MIPaBOHAPYILIECHUEY;

2) Yeonosnom kodexce Vkpaunwvi: a)4.3 cr.2 — «HuUKTO HE MOXET
OBITH TPHBIICYCH K YTOJOBHOW OTBETCTBEHHOCTH 3a OJIHO U TO K€ MPECTYTI-
neHne Ooiree OMHOTO paszay; 0) 4. 2 cr. 7 — «Ecnm nmuia, yka3aHHBIE B YaCTH
MepBoil HacTosImel cTaTbu (TpakJaHe YKpawHbI U Juna 0e3 rpakIaHCTBa,
IIOCTOSIHHO IIPOXHUBAIOUINE B YKPAUHE U COBEPLIMBILNE NPECTYIIIEHUS 32 €€
npenenamu. — A. K.), 3a COBepIIEHHbIE IPECTYIUICHUS OBIIM ITOJBEPTHYTHI
YTOJIOBHOMY HaKa3aHHIO 3a MpefeiaMd YKpauHbl, OHH HE MOTYT OBITh IpH-
BJIEUEHBI B YKpauHe K yTOJIOBHOW OTBETCTBEHHOCTH 32 3TH NIPECTYIIICHUY;

3) Yeonosno-npoyeccyanrvrom xodexce Yrpaunvt (ct. 19): «1. Hukro
HE MOJKET OBITH JABaX/(bl OOBHHEH MJIM HaKa3aH 3a YTOJIOBHOE NPECTYIUICHHE,
110 KOTOPOMY OH OBUI OTIpaBJaH MM OCY)KJCH HAa OCHOBAaHHMHU MIPUTOBOpA CY-
J1a, BCTYIIHBILIETO B 3aKOHHYIO CHITY. 2. YTOJOBHOE TIPOM3BOJICTBO TTOJICKUT
HEMEIJICHHOMY 3aKpBITHIO, €CIIH CTAaHET M3BECTHO, YTO 10 TOMY e OOBHHE-
HUIO CYIIECTBYET MPUTOBOP Cy/1a, BCTYNUBIINN B 3aKOHHYIO CHITY».

Ha nepBblil B3I MOKET CIIOKMTbCS BIIEYATJIEHUE, YTO YKPAUHCKUI
3aKOHOJATENb, 10 CYTH, IPOAYOIMPOBAN MONIOKeHHsT KOHBEHIINY, U3I0XKUB
UX B CBOICTBEHHOH JUIsl HALIMOHATIBHOM 3aKOHOTBOPYECKOM TpaaULIUU MaHe-
pe. Ho uctmHa B TOM, 4YTO OTEUYECTBEHHBIH 3aKOHOJATENh B CBOEM
CTPEMJICHUU BHEIPUTH YUY€ MHUPOBbIE MPAKTUKH HECKOJIBKO «IEPEBbI-
NOJIHWI» IUIaH, 3aJI0)KUB B 3aKOHE ONPEAENICHHYI0 ONAacHOCTh IS
3nmoynotpednennid. [emo B ToM, yTo KOHBEHIHS yCTaHaBIMBAET 3alpeT Ha
MTOBTOPHOE MPUBJICYCHHE K YTOJOBHOW OTBETCTBEHHOCTH 3a INPECTYIJICHHE
JUIA 8 PAMKAX IOPUCOUKYUU OOHO20 U MO20 e 20cy0apcmead, T. €. OTHOU U
TOM ke JloroBapmBaromelcsi CTOPOHBL. JTO TpeOOBaHKE BIOJIHE 000CHOBaH-
HO, TaK KaK He 3aTparuBaeT CyBEpeHHOE MPaBO roCyJapcTBa peuiath Cyapoy
CBOMX TPaK[aH B OTHOIIEHUM NPECTYIJIEHHUN, COBEPLICHHBIX 3a €ro Ipeje-
JlaMH.

7151 HarMSIAHOCTH CMOAETUPYEM OTEHIUAIBHO BO3MOKHYIO CUTYALUIO.
[IpencraBum, 4yTO rpaskJaHUH Y KpauHbl, UMEIOLUI JOCTYI K FOCYAApCTBEH-
HOW TaifHe, BhIeXaJ 3a Mpeaesibl YKPauHbl U B CTpaHe NpeObIBaHUS BCTYIINII B
CBSI3b C MHOCTPAHHOM opraHusanueil. B pesynbrare y HEro BO3HUK yMBbICEIN
Ha Inepejady rocyIapCTBEHHOI TalfHBI HHOCTPAaHHOMY TOCYIapCTBY, YTO UM
u ObuIO ocymiecTBiieHo. CTpaHa npeObIBaHKsT POpMaNIBHO MPUBJIEKANa €ro K
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YTOJOBHOH OTBETCTBEHHOCTH 3a COBEPIUCHHOE JESHWE, Ha3HAUWIa MUHH-
MaJbHO BO3MOXKHOE HaKazaHHE, OCBOOOAMIA OT €ro OTOBIBaHUS W,
BO3HATPAIUB COJHIHBIM JCHEKHBIM JINOO WHBIM BO3HArPaXXICHUEM, OTIIpa-
BHJa B OOpaTHBIA IyTh. BO3HMKAaeT BOIpPOC: MOXKET JIM Takoe JHIO OBITh
MIPUBIICYEHO K YTOJIOBHOW OTBETCTBEHHOCTH B YKpanHe? OTBET mpeacTaBis-
€TCs OTPHULATENbHBIM, TaK Kak (OpPMaNbHO JHIO OBUIO TOABEPTHYTO
YTOJIOBHOMY HaKa3aHHUIO 3a COBEPILIEHHOE AESHHUE 3a IpeaesaMu Y KpauHsl, a
3HAYUT, 4.2 cT. 7 YTOJIOBHOTO KOAEKCA JIeJIaeT HEBO3MOXHBIM €r0 IOBTOP-
HOE TIpUBJICYEHHE K OTBETCTBEHHOCTH B YKkpauHe. [lpum atom cremyer
0o0paTuTh BHUMAaHWE, YTO TaKOE IPHUBJICUCHUE HE MPOTHUBOPEUMIO OBI CT. 4
[Iportokoma Ne 7 xk KoHBEHITNH, IIOCKOIBKY HE OCYIIECTBIUIOCH OBI B TIpee-
J1aX IOPUCIUKIH OJTHOTO M TOTO XKe TOCyIapCTBa.

[TomoOHBIE YKpAaMHCKOMY YTOJIOBHOMY 3aKOHY ITOJIOKEHHUS COAEPIKATCS
u B YK Pecny0Onuku Benapyce. 'paxxnannn PecnyOnuku benapychk winm mo-
CTOSIHHO ITPO’KHMBAIOIIEE B PECITYOIIMKE JIMLO 0e3 TpaXkJaHCTBa, COBEPIIMBIINE
MIpecTyIUIeHus BHe npenenoB PecryOnukn bemapyck, moanexar oTBeTCTBEH-
HOCTH 110 HactosimieMy Kozekcy, eciy coBeplIeHHbIE HMU JIESIHUS TPU3HAHBI
MIPECTYIUICHUSIMA B TOCYJapcTBE, HAa TEPPUTOPHUU KOTOPOTO OHH OBUIM CO-
BEPILICHBI, U €C/lil OHU He NOHECHU Y2ON08HYI0 OMEEMmCHEEHHOCMb 8 IMOM
eocyoapcmee (4. 1 cr. 6 YK Pecyonmuku bemapycs). C ydeToM BEIIIEH3IIO-
JKEHHOTO HaMHOTO OoJjiee MANbHOBHIHOW TPEACTABISACTCS O3NS
COBETCKOTI'0 3aKOHOZATEIS, MPEIYCMOTPEBIIIETO, YTO B CIydae, €CIH IrpakIaHe
3a COBEpIICHHbIC TPECTYIJICHUS TOHECITH HaKa3aHue 32 pyOex oM, Cyl UMeeT
MIPaBO COOTBETCTBEHHO CMAT'YMTh HA3HAYEHHOE M HaKa3aHWE WIIH MOJTHOCTHIO
0CBOOOIUTH BUHOBHOTO OT ero otobBanus (4. 3 ct. 5 YK VCCP 1960 r.). Ho
1o o0meMy mpasmiry: 1) Takue JIMIa HOAJIEKaIN YroJOBHON OTBETCTBEHHO-
CTH B YKpamHe; 2) cyIy NpeJOCTaBIsIIOCh 1pago NMPUMEHUTh K HUM Ooree
MATKOE HaKa3aHKe 100 ke BOoOIIe 0CBOOOIUTE OT €r0 OTOBIBAHMS.

2. CriefiyroliiM HEMAaJIOBRXHBIM ACIIEKTOM IPUMEHEHHs TMPHHIIMIIA
“non bis in idem” siBnsieTcst MpaBUIIBHOE MOHMMAHKUE CYTH TEPMHMHOB «IIpe-
CTYIUIEHHE», «YTOJIOBHOE OOBHMHEHHE» («yTOJIOBHOE IPAaBOHAPYIICHHE») U
«HaKa3aHHe» B COOTBETCTBHHM C IpakTHKOi EBpormeiickoro cyna no npaBam
yenoBeka (manee — ECIIY). TpaaunuoHHO I TOCTCOBETCKHX TOCYIapCTB
XapaKkTepHO IpeolIiafiaHie MO3UTHBHUCTCKOTO I0JXO0Ja IPH TOJIKOBAHHU
yKa3aHHBIX TepMHUHOB. [IpecTyruienne ecth 00IIeCTBEHHO OIIaCHOE BHHOBHOE
JestHAe, MPeIyCMOTPEeHHOE (3alpelleHHOe) yroJIOBHBIM 3aKOHOM M COBEp-
IICHHOE BMEHSIEMBIM (PH3MYECKUM JIMIIOM, JOCTHTIIAM BO3pacTa YrOJIOBHOU
OTBETCTBCHHOCTH. B TOW WM HMHOW HMHTEpIpETAlMi 3TO (HOPMABbHO-
MaTepUaAIbHOE ONPEIEICHNE MPECTYIUICHHS SBIISETCS OMPEICISIOMNM s
OOJIBIIMHCTBA NOCTCOBETCKUX CTpaH. COBCEM MHOM MOAXOJ K TOJKOBAHUIO
npectyruieHus ucnoas3yercs ECITU. Cyn HEOAHOKPAaTHO MOJYEpKHUBAJ, YTO
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Konnenuusi «yronoBHOro oOBHHEHHS» HMEET «aBTOHOMHOE» 3Ha4YCHHUE, He-
3aBUCHMOE OT KaTEropui, HCIOIb3YEeMbIX B HAIMOHAJIBHBIX IPABOBBIX
CHCTeMax TocynapcTB — y4acTHUKOB KonBenim (Anonsd npotus ABcTpun
(Adolf v. Austria), . 30). KouBeHIus He BO3pakaeT TPOTUB aeicTBuit Jloro-
BapUBAIONINXCS TOCYNApCTB 0 «JIeKpuMHHanu3anum». OnHaKo AeHCTBHSA,
KinaccuuIpyeMble KaK «IpaBOHAPYIIEHHE, YCTaHOBJIEHHOE 3aKOHOM» B
pe3ynbTrare JeKpUMUHAIM3ALUH, MOTYT ObITh OTHECEHBI K aBTOHOMHOMY I10-
HATHIO «YTOJIOBHOTO» TpecTyIuleHus. IlpemocraBineHne TrocynapcTBaM
CBOOO/BI YCMOTPEHHSI B OTHOIICHHM WCKJIIOYEHUSI TAKUX IpaBOHApyIICHUH
MOXET NPHUBECTH K PE3yNbTaTaM, HECOIIOCTABHMBIM C LEIAMHU U 3aJadaMu
Kongenmmu (cM. O3tiopk npotus ['epmannn (Ozturk v. Germany), m. 49) [3].
Taxum o6pazom, ECITY aBTOHOMHO OTpeiensieT, OTHOCHUTCS I OOBUHEHHE B
COBEpIICHUH KOHKPETHOTO AESHHA K pa3psiiy «yrojJoBHOTO», yUUTHIBAS MPU
3TOM HeO0e3bI3BECTHbIE JHTENb-KPUTEPHU — KPHUTEPUH, H3JIOKECHHBIE B I10-
CTaHOBIICHHH 10 Jiedy DHrenb u apyrue npotus Humepmanmos (Engel and
Others v. the Netherlands) (myuktsr 82—83), a umenHo: 1) kiIaccudpukarms
NIPaBOHAPYLICHUs] B HAIIMOHAIFHOM 3aKOHOJIATENbCTBE; 2) XapaKkTep MpaBo-
HapylieHust; 3) CTpOrocTh HakKa3aHWS, PHUCKY KOTOPOTO IIOJBEpraercs
cootBeTcTBytomIee auuo [3]. JaHHBI BOMpOC AOCTATOYHO MIMPOKO MpEI-
CTaBJICH B JINTEPATYpE, IO3TOMY, HE BABasCh B MOJPOOHOCTH, OTMETHM, YTO
C y4eTOM DHIeIb-KPUTEPHUEB, 110]] aBTOHOMHOE ITOHATHE «YTOJIOBHOTO» TIpE-
CTYIUICHUSl ~ TOMaJaeT 3HAuUTeNbHAas 4YacTh JICIHUH, KOTOpble B
HAIIMOHAJILHOM 3aKOHOJIATENIbCTBE MHOTHMX CTPaH KIACCU(PHUIUPYIOTCS Kak
aJIMUHHCTpPATHUBHbBIE, HAJIOTOBBIC, TAMOXKCHHbIC, (PMHAHCOBBIE W JTUCIUILIH-
HapHble IIpaBOHApyLICHWs, a Takxke Jena o Joctpamuu. C  ydyerom
BBIIIIECKA3aHHOTO CJ/IENIaeM MPOMEXKYTOUHBIH BBIBO/: OBTOPHBIM IIPHBIIEUE-
HHEM K YTOJOBHOH OTBETCTBEHHOCTH (@ CIJICZIOBATENFHO, W HapylIICHHUEM
TpuHIMIa NON bis in idem) Bo MHOTHX ciydasx, OyIeT CUNTATHCS M MIPUBIIE-
YEHUE JINIA K aJMHHUCTPATHBHOW OTBETCTBEHHOCTH IIOCIIE TTOCTAHOBJICHHS
CYJIOM OIIPaBJaTeNIbHOTO IPUIOBOpa B YrOJOBHOM Jielie HAa OCHOBAaHHMU TEX
ke (hakToB, a PaBHO W IPHUBJICUCHHE JIMIA K YTOJIOBHOW OTBETCTBEHHOCTH
MOCJIe MPUBJICYEHHS €T0 K aIMHUHUCTPATHBHOW OTBETCTBEHHOCTH Ha OCHOBa-
HUH OJIHUX U TeX kK¢ (PaKTUIECKUX 00CTOSTEIBCTB.

[Toka3zarenbHBIM B 3TOM OTHOIIEHHMHU sBIsieTcst aeno Ppanna Pumrepa
npotuB Aectpuu (Franz Fischer v. Austria). B nannom nene ®umiep, ynpasisist
TPAHCIIOPTHBIM CPEJICTBOM B COCTOSIHHM OIbSIHEHHS, COMJ BEIOCHIIEINCTa,
4YeM MPUYMUHUI EMY CMEPTh. ABCTPUICKHUE CyIbl CHaYa1a NpuBiekan Puiiie-
pa K aIMHHUCTPAaTHBHONW OTBETCTBEHHOCTHU 32 BOXJICHHUE B HETPE3BOM BH/E,
a BIIOCJIEACTBHUY YWIN 3TOT ke (aKT IPH NPUBJIECYECHHH €r0 K YrOJIOBHOH OT-
BETCTBCHHOCTH 3a yOuiicTBo mo HeoctopoxkHocTr. ECITY koHcTaTHpoBan B
sTOM Hapyiienue ct. 4 [Ipotokosa Ne 7 k Kouseniuu [1, €. 262; 4].

87



3. BrlensnoxeHHoe SBIsieTCs: 0a3UCOM JUIsl TPETHETo BBIBOZA: MaTepH-
aTBHO-TIPABOBOE COZEpKaHKe MpUHIHUMA “Non bis in idem” we orpanuum-
BaeTcs JIMIIb 3aIPETOM Ha MPHBJICYCHNE K Pa3HbIM BHJIaM OTBETCTBEHHOCTH
(o HaIMOHABFHOMY 3aKOHOJATENBCTBY) 3 OJHO U TO XK€ JISSTHUE, HO TPSIMO
KacaeTcs ¥ MpaBwWi KBanu(uKanuy mnpectymieHnit. Llemsrii ps moctaHOBIIe-
Huit Ilmenyma BepxoBHoro Cyna VYkpauHBI, MpeIoCTaBisis —CyAaM
PEKOMEHJAlMK 10 KBATU(QHUKAIMKA TeX WIN MHBIX ACSHH, MPSIMO HapyllaeT
TIPEANUCAaHU TPUHINIA «HE ABAXKBI 32 0HO». Tak, B 1. 14 [TocTaHOBNIEHUS
ot 7 ¢espanst 2003 r. Ne 2 «O cyneOHOW MpaKkTUKE 10 JejlaM O MpecTyIiie-
HUSIX TIPOTHB XHU3HU U 370pPOBBs» [IIIeHyM IpsAMO YKa3bIBaeT, YTO B CIydasXx,
KOTZ]a YMBIIIJIEHHOE YOUICTBO OBUIO CONPSDKEHO ¢ M3HACHIIOBAHHEM ITOTEp-
TIEBILETO WM HACHIBCTBEHHBIM YAOBJIETBOPEHHEM C HEH IOJIOBOM CTpacTu B
IIPOTHBOECTECTBEHHOH (popMme, AEHCTBUSA BHHOBHOTO MOAJIEKAT KBalnu(pHUKa-
uu 1o m. 10 4.2 ct. 115 u mo 4. 4 cr. 152 umm 4. 3 cr. 153 YK [5], T. e.
BUHOBHOMY BMEHSETCSI OJTHOBPEMEHHO YOHMHCTBO, CONPSHKEHHOE C M3HACH-
JIOBaHHEM, a TaKKe M3HACHIIOBAHHE, TOBJIEKIIEe 0CO0O0 THKKHE TOCIIEICTBHS
B BUJI€ CMEPTH IOTEPIIEBIIET0. AHAIOTHYHBIE PEKOMEHAAINH KacaloTcsl 1
BMEHEHUSI CIEIHUAIBHBIX BUIOB YMBIIUICHHBIX YOMHCTB NP HaJIMYHH KBa-
TUQUIMPYIOMNX MPU3HAKOB. B 3THX ciydasx dWIIEHHE XHU3HU OJHOTO U
TOTO K€ MOTEPHEBIIET0 MHKPUMUHHUPYETCS JIUILY ABAXKIBI.

WHoii mpuMep WTHOPHUPOBAHHUS TIpHHIKTIA “Non bis in idem” comepskwurt-
cs B IlocranoBienuu ot 4 mrons 2010r. Ne 7 «O mpakTuke mpUMEHEHHUS
CyJaMH YTOJIOBHOTO 3aKOHOJATEIbCTBA O MOBTOPHOCTH, COBOKYIHOCTH U
peunarBe NpecTyIJIEHUH U UX MPaBOBBIX MOCIEACTBUAXY, r1e [lnenym Bep-
xoBHOro Cyzna YkpauHsl, IpsSMO UTHOpPUPYA 3ajoxeHHoe B YK nmoHumanue
TIOBTOPHOCTH, PEKOMEHIYET CylaM KBaJIH(UIMPOBATH II0 COBOKYITHOCTH
JlaXke JIBE MPOCTHIE KPaKU: MEPBYIO0 — KaK COBEPIICHHYIO BIEPBBIE, a TOCIIe-
IYIOIIYIO — KaK MMOBTOPHYIO [6].

BeImensnokeHHOE TOATAIKMBAET K MBICIH O HeoOxoxmmocTn Ooiee
CHCTEMHOH paboThI o u3ydeHuIo npereneHTHoro npasa ECIIY u y4ery BbI-
ckazaHHbIX Cy/IOM NPaBOBBIX MO3MILHUHA MPU MHTEPIPETALMU M TPUMEHEHUN
HOpPM OTEUECTBEHHOTO IpaBa. /|1 peanu3anuu 3TUX NPEAIoKEHUNH CUCTeM-
Hasg pabOTa MO TMOBBILIEHHIO YPOBHSI OCBEIOMIJIEHHOCTH IPAKTUYECKHX
paboOTHHKOB (clieZoBaTeNel, IPOKYPOPOB, Cyleii) O CYIISCTBYIOIIUX pellle-
Husx ECIIY m ux cojepKaHWU BUAWUTCS HEOOXOIUMOMW MPEIITOCHUIKON ISt
rapaHTHPOBAHMS MPaB YEJIOBEKa, IperycMOTpeHHBIX KoHBeHIHE.

Cnmcok HCMOJIb30BAHHBIX HCTOYHHKOB

1. Xunox, C. B. KpuMiHaabHO-TIpaBOBI acleKTH IpaBmwia non bis in idem y
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Komarov O.

The principle of non bis in idem in the practice of the European
Court of Human Rights and in the legislation of Ukraine: problems
of application
(translated by Volha Vasyuchkova)

The paper deals with the interpretation of the principle non bis in idem (double
jeopardy) in the practice of the European Court of Human Rights and in the legisla-
tion and court practice in Ukraine. The problems caused by imperfect legislation to
provide the principle under discussion in the laws of Ukraine are considered. The
criteria used by the European Court of Human Rights and the approaches to ascertain-
ing violations of the principle non bis in idem (Article 4 of Protocol No.7 to the
ECHR) are researched. Contradictions that exist between the recommendations on
crime qualification made by the Plenary Session of the Supreme Court of Ukraine and
the interpretation of the double jeopardy in the case law of the European Court of
Human Rights are analyzed.

The principle of non bis in idem is one of the major principles of modern
criminal substantive and procedural laws dated back to Ancient Greece and
Ancient Rome [1, p. 254]. It was incorporated into a number of significant
international acts, such as International Covenant on Civil and Political
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Rights of 16 December 1966 (P.7 Art. 14) [2] and Protocol No. 7 to the
Convention of the European Council on the Protection of Human Rights and
Fundamental Freedoms (Art. 4).Traditionally, this principle has first of all the
procedural meaning of the negative commitment of the state to refrain from
initiating repeated criminal procedure in relation to the person and the action
following a final decision in the form of the defendant’s guilt recognition or
acquittal. Nevertheless, a number of essential criminal procedural provisions
derive from this principle which will be further dealt with.

1. Protocol No. 7 (P.1 Art. 4) to the European Convention on Human
Rights (further — Convention) reads: “No person is to be subjected to double
jeopardy”. Similar provisions are contained in:

1) Constitution of Ukraine (P. 1 Art. 61): “No person is to be prosecuted
for one and the same wrong”.

2) Criminal Code of Ukraine: a) “No person is to be prosecuted for one
and the same crime more than once” (P. 3 Art. 3); b) If the persons (citizens
of Ukraine and stateless persons permanently residing in Ukraine who com-
mitted a crime outside the country — K. O.) were punished outside Ukraine
for the crime committed, they cannot be tried again on the same charges in
Ukraine (P. 2 Art. 7).

3) Criminal Procedure Code of Ukraine (Art. 19): “1. No person can be
accused or punished twice for the crime following a valid acquittal or convic-
tion. 2. Criminal proceedings are to be terminated if there exists a valid
sentence on the same charges”.

At first sight one can decide, that a Ukrainian legislator in fact borrowed
the Convention’s provisions having interpreted them in the peculiar for the
national legislative tradition manner. But the truth is, native legislators did
their best to introduce advanced world practice and “overdid” their tasks hav-
ing laid down the danger of abuse in the law. The thing is, the Constitution
prohibits double jeopardy for the person within the jurisdiction of one and the
same State, i.e. within the same Contracting party. This requirement seems to
be quite reasonable since it does not affect a sovereign right of the State to
decide the destiny of its citizens in relation to the crimes committed outside
the State.

To illustrate, let us model a potential situation. Imagine, a citizen of
Ukraine who had access to state secrets left Ukraine. In the country of his
stay, he joined some foreign organization. He had a malice aforethought to
disclose the state secret to a foreign state. So, he did it. The country of his
stay prosecuted him formally for the crime committed (imposed a minimum
penalty and released from prison in no time, having indemnified him gener-
ously with money or something else, and let him go). A question arises: “Can
this person be prosecuted in Ukraine?” The answer seems to be negative
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since formally the person has been punished for the crime committed outside
Ukraine. It means that P. 2 Art. 7 of the Criminal Code makes his double
jeopardy in Ukraine impossible. It is to be pointed out that such prosecution
would not contradict Art. 4 of Protocol No. 7 to the Convention since it was
not conducted within the jurisdiction of one and the same State.

Similar provisions to the Ukrainian ones are contained in the Criminal
Code of the Republic of Belarus. A citizen of the Republic of Belarus or a
stateless person permanently residing in the Republic of Belarus is liable un-
der the Code if the act committed by him was recognized criminal in the
State where it had been committed, and if he had not been prosecuted in that
State (P. 1 Art. 6 of the Criminal Code of the Republic of Belarus).

Taking into account the above said, the view of a Soviet legislator
providing that the court has the right to mitigate the sentence for the crime
committed if the person has served it abroad or to free him seems to be much
more prescient (P. 3 Art. 5 of the Criminal Code of the UKSSR of 1960). Ac-
cording to a general rule: 1) such persons were prosecuted in Ukraine; 2) the
court exercised the right to inflict less severe punishment or to free from
serving it.

2. One more significant aspect of the application of the principle non bis
in idem is the proper interpretation of the meanings of the terms “crime”,
“prosecution” (“criminal wrong”) and “punishment” as used by the European
Court of Human Rights (further — ECHR). It was customary for the post-
Soviet states to apply a positive approach to the interpretation of the terms
mentioned above. Crime is a guilty act causing a public danger envisaged by
criminal law, committed by a responsible physical person who has reached a
liability age. Whatever the interpretation is, this formal substantive crime
definition is crucial for the majority of post-Soviet countries. Quite another
approach to the crime definition is applied by the ECHR. The court repeated-
ly stressed that the concept of “criminal prosecution” possesses an
“autonomous” meaning regardless of the categories used in the national legal
systems of the States Parties to the Convention (Adolf vs. Austria, i. 30). Con-
tracting States agreements on ‘“decriminalization” do not contradict the
Convention provisions. However, the actions classified as “the offence estab-
lished by law “due to decriminalization can be referred to an autonomous
notion of “criminal” offence. Providing the States with the discretion to ex-
clude such wrongs can lead to the consequences which contradict the goals
and the tasks of the Convention (see Ozturk vs. Germany, i. 49) [3]. Thus, it
is up to the ECHR to decide whether to consider the act committed as “crimi-
nal” taking into account famous Engel criteria — the criteria laid down in the
judgment on “Engel and others vs. the Netherlands”, ii. 82-83), namely:
1) classification of offences in the national legislation; 2) nature of the of-
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fence; 3) severity of the sentence [3]. The issue in question has been broadly
discussed in legal literature, therefore avoiding details we would like to men-
tion that taking into account Engel criteria, quite a lot of acts classified in
national laws as administrative, tax, customs, financial and disciplinary
wrongs, as well as those of lustration, can be considered as “criminal”. In
view of the above-said, we can draw a preliminary conclusion: administrative
liability following the court sentence on the same charges, as well as criminal
prosecution following administrative liability on the same charges can be
regarded as violation of the principle non bis in idem.

Indicative in this respect can be the case “Franz Fisher vs. Austria”
where Fisher driving a vehicle bumped a cyclist, which caused the death of
the latter. The Austrian courts first held Fisher to be administratively liable
for drunken driving, but later he was prosecuted for manslaughter on the ba-
sis of the same facts. The ECHR held violation of Art. 4 of Protocol No. 7 to
the Convention [1, p. 262; 4].

3. The third conclusion derives from the above said: legal substantive
content of the principle non bis in idem is not confined to the prohibition to
prosecute on various liability grounds for one and the same act (under the
national law), but directly concerns the issue of the crime classification. A
number of resolutions of the Plenary Session of the Supreme Court of
Ukraine, which recommend the courts how to classify certain acts, violate the
principle of non bis in idem. For example, in Resolution No. 2 of February 7,
2003 “On court practice concerning crimes against life and health” (i. 14) the
Plenary Session resolved that in cases of the premeditated murder involving
rape of the victim or sexual abuse in an unnatural manner, the accused’s acts
are to be qualified in accordance with i. 10 P. 2 Art. 115 and P. 4 Art. 152 or
P. 3 Art. 153 of the Criminal Code [5]. That is, the accused is found guilty of
both murder involving rape and rape leading to grave consequences in the
form of the victim’s death. Similar recommendations concern the qualifica-
tion of special kinds of the premeditated murder bearing appropriate
qualifying features. In such cases, a person is charged for the deprivation of
life of one and the same victim twice.

Another example of ignoring the principle of non bis in idem is con-
tained in Resolution No. 7 of 4 June, 2010 “On the Practical Application of
Criminal Laws Dealing with Repeated, Multiple and Recidivism Crimes by
the Courts and their Legal Consequences”. In the Resolution the Plenary Ses-
sion of the Supreme Court of Ukraine roughly ignores the provision on
double jeopardy and recommends to qualify two petty crimes as a multiple
crime: the first one as committed for the first time, and the second one — as a
repeated one [6].
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All the above said drives us to the conclusion of the need to conduct sys-
tematic study of the ECHR case law taking into account the Court’s legal
judgments on the interpretation and application of the native legal norms. To
fulfill this task there should be a systematic work on the growing awareness
of practical lawyers (investigators, prosecutors, judges) of the content of the
ECHR decisions, the latter being a necessary step in the direction of the pro-
tection of human rights envisaged by the Convention.
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