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Oxka3zanue npodeccHoHANbHON IOPUANYECKON MOMOIIY AABOKATYPOM
KAK rapaHTHs 3alIUTHI IPAB M CBOOOX JINYHOCTH

Cratps 10 YronoBHo-mpolieccyalibHOTO Kojekca Pecyonuku benapyce (manee —
VIIK) 3akperuisieT 0JHO M3 OCHOBOIOJATaroIuX IMOJOKEHUH, Ha KOTOPBIX JOJDKHA
0a3upOBaTECSl YrOJOBHO-TIPOLECCyabHAsl JESATENLHOCTh — NPHUHIUI OOecreyeHus
3alIUTHI IPaB U cBOOOJ rpakJaH.

B cBoo ouepenp Taxas 3aliuTa TMYHOCTU FapaHTUPYETCs] HE TOJNBKO COOTBETCT-
BYIOILIMMU 00s13aTENICTBAMH FOCYAAPCTBA, HO U IIPaBOM Ha MOTy4eHHE I0PUANIECKON
oMot (ct. 62 Koncruryuuu Pecnyoiuku benapycs, 4. 4, 5 cr. 20 YIIK), nesrens-
HOCTBIO aIBOKATYPBI KaKk Mpo(ecCHOHAIBHON MPABO3AIUTHON OpraHu3aliH.

Crenyer cornacutbesi ¢ MHeHHeM M. V. MapTuHOBHY, 9TO 00IIecTBO Bee OouIbIe
OCO3HAET, YTO ITPABOBOE FOCYAAPCTBO — ITO HE TOJNBKO COBOKYIMHOCTb IPAMOTHBIX LIU-
BHJIM30BAHHBIX 3aKOHOB, HO W BO3MOXXHOCTh WX pEalM3allid, a Tak)Ke yMEHHE Hace-
JICHUS TIOJIF30BAThCS CBOMMHM IpaBaMH. A 3TO HEBO3MOXKHO 0e3 mpodeccHoHaNbHBIX
IOPHUCTOB, B YaCTHOCTH, a/IBOKATOB, MIPU3BAHHBIX OKA3bIBATh COJAECICTBHE IpakIaHaM
U IOPUANYECKHM JIMIAM IIPU OCYIIECTBICHUH 3aIlUTHI X MpaB, CBOOOA M 3aKOHHBIX
uHTepecos [1, c. 45].

B yromoBHOM mporiecce B OTHONICHHH OOBHHSAEMOTO/TIOI03PEBAEMOT0 MPABO Ha
IOPUIMYECKYIO TIOMOIIb MPHOOPETaeT 0COOBIN CMBICT U CIIyXKHUT COCTaBJISIOIICH Ipa-
Ba IOJ03PEBAEMOro, OOBHMHJIEMOro Ha 3amuTy (B ee (OpMalbHOM MOHHUMAaHHH),
BKJIFOYAsl MPAaBO MMETh 3alIUTHHKA M WHBIC, CBS3aHHBIC C 3THM IIPAaBOM, IIPOILECCY-
aNbHBIC ITPaBa.

CrenyeT ykasaTh, 4TO IIPaBO OOBHHSAEMOT0/IIOI03PEBAEMOro Ha 3amuTy (cT. 41 n
43 VIIK) sBisieTcs B ATOM Ciydae NEpPBUYHBIM, OCHOBOH, 0e3 KOTOpoil mpaBo Ha
IOPUIMYECKYIO TIOMOILb TePSIET CMBICI. 3al[UTHUK yJacTBYET B JieJie TOJIBKO MTOTOMY,
YTO €ro MOJ3AIlUTHBIA HajeNeH MpaBOM 3aIlUINATHCA OT MPEIbSBICHHOTO OOBHHE-
HUA 1 nofo3penus. boiee Toro, 3alIUTHUK HE MOXKET COBEPIIATh KaKUX-JIMOO neHcT-
BUIl MPOTUB MHTEPECOB MOJ3AIMUTHOTO U MPEMSATCTBOBATH €My B OCYLIECTBICHUU
IpUHAUIeKAmuX eMy mpas (1. 1 4. 3 cT. 48 VIIK).

TaxkuM o06pa3zoM, yyacTHe B MPOU3BOJCTBE IO YrOJIOBHOMY A€y B KadecTBe 3a-
IIMTHUKA UMEET OoJiee CIOXKHYIO IIPUPOY, YEM HPOCTO HPEICTABUTEIBCTBO B TOCY-
JApPCTBEHHBIX OpPraHax M HE MOYKET PACCMATPUBATHCSA KaK «3aMELIEHUE MOA3ALIMT-
Horo. B ornmume oT y4acTHsa B KadecTBE MPEACTABHUTENS MOTEPHEBINETO, KOTOPBIH
MOJb3yeTCs MPUHAIICKAIMMU €My MpaBaMU M UCIIOJHSET BO3JIOXKEHHBIE HA HETO
00513aHHOCTH JIMYHO WJIM Yepe3 cBoero mpezactaButens (4. 5 ct. 50 VIIK), 3amuTHuK
Y4acTBYET B IIPOM3BOACTBE IO YTOJIOBHOMY JEITY TOJIBKO Hapsay CO CBOUM KIHEHTOM.

VYyacTre B /iene B KauecTBE 3alIUTHHUKA SBISIETCS B HACTOSIIIEE BPEMS OCHOBHBIM
BHJIOM OKa3aHUs IOPUANYECKON MOMOIIM aJBOKATypOl B yroJoBHOM mporuecce. [Ipu
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9TOM 3alIUTHHK, cornacHo 4. 2 cT. 48 VIIK, 00s3aH ucmnonb30BaTh BCe yKa3aHHbIE B
3aKOHE CPEJICTBA U CIOCOOBI 3aIUTHI B MEJSX BBISABICHHUS OOCTOSITEIHLCTB, OMPaBIbI-
BAaIOILINX TOA03PEBAEMOT0, OOBUHSIEMOTO, CMSTUYAIOMINX OTBETCTBEHHOCTH OOBHHSIE-
MOT0, ¥ OKa3bIBaTh UM HEOOXOAUMYIO IOPUANYECKYIO TIOMOIILb.

[NoBbiieHNIO A3(GEKTUBHOCTH PEIICHUs 3a/a4, CTOSAIMINX Tepe]] aIBOKaTOM, IPH-
3BaHBl COACHCTBOBAThH HIMPOKUE MMOJHOMOYHS 3ALIUTHHKA MO YYACTHIO B COOMpaHHUU
JTOKA3aTeIbCTB.

Cornacuo 1. 10 4. 1 c1. 48 VIIK agBokaT ¢ MOMEHTa JOMyCKa K Y4acTHUIO B JieNe B
Ka4yeCTBE 3alUTHHKA MOXKET COOMPATh MO CBOCH MHUIMATUBE CBEIACHHS, OTHOCSIIINC-
cs K OOCTOSTEIBCTBAM COBEPHICHHOTO MPECTYIUICHHS, W HPEACTABIATH UX OpPTraHy
ITO3HAHMUS, JTUITY, TIPOU3BOISAIIEMY JO3HAHHE, CIICAOBATEIIO, CYIy.

JlaHHOE TIpaBO peaym3yeTcsl IMyTeM Oompoca (U3MYECKHX JIMI, a TaKkKe 3ampoca
CIIPAaBOK, XapaKTEPUCTHK W MHBIX OKYMEHTOB WJIM WX KOIHWH; 3ampoca ¢ COTJIaCHS
I0JJ03PEBAEMOr0, OOBHHSIEMOT0 MHEHHS CIICIIHAIMCTOB JUIS Pa3bsCHEHUS BOSHUKAIO-
IIMX B CBSI3U C OCYIICCTBICHUEM 3aIlUTHl BOIIPOCOB, TPEOYIOMIHNX CIICIIHAIbHBIX 3HA-
Hui. [Ipr 3TOM 3amMTHHUK HE BIpaBe OKa3bIBaTh HE3aKOHHOE BO3ICHCTBHE Ha JIHII
TIPH TIOJTyYSHUH CBEICHNUH B MHTEpecax 3anmniaemoro juma (4. 3 cr. 103 YIIK).

[epeuncnennpie mpasa, kak crpaseumBo otMmedaeT JI. JI. 3aiinieBa, Helb3s Ha-
3BaTh CAMOCTOSATEIBHBIM aJBOKATCKUM PACCIIEOBAHUEM, TIOCKOJIBKY JUIS STOT'O HEOO-
XOJMMBI YCIYTH YacTHOTO NIETEKTHBA, KOTOPBIE YTOIOBHO-TIPOLECCYAIBHBIA KOAECKC
HE TpeJycMaTpuBaeT. B To ke BpeMs peann3anys MpeoCTaBIeHHBIX 3alIUTHUKY HO-
BBIX BO3MOXHOCTEH MO YYaCTHIO B COOMPAHUH JI0KA3aTEIBCTB, HECOMHEHHO, IOBBICUT
aKTHBHOCTH M 3((PEKTUBHOCTD €0 y4acTHs B YTOJIOBHOM Tporiecce [2, c. 13]. Anano-
THYHOTO MHEHUS mpuaepxkusaerca npodeccop U. M. Maprunosud [1, c. 126].

[Topsinok npuMeHeHUs 3allMTHUKOM YKa3aHHBIX MOJHOMOYMH pa3biacHI0T MeTo-
JIUYECKHE PeKOMECHIaIun PecryOmMKaHCKOW KOJIETHH aIBOKATOB [3], riiaBHas 3aja-
4a KOTOPBIX — 3TO (opMau3amnus mporecca MoIydyeHus 3allUTHUKOM (DaKTHIeCKUX
JIAaHHBIX, C TEM YTOOBI B AaJbHEUIIIEM TH JaHHBIE MOXHO OBLIO MCIIOIB30BATh B MPO-
Iecce J0Ka3bIBaHUS M OHM COOTBETCTBOBAJIHM TPEOOBAHHUIO JOCTOBEPHOCTH M JOMYC-
TUMOCTH. AHAJIU3 PEKOMEH/IAINI TT03BOJISIET TOBOPUTb, YTO NCHCTBHS aJBOKATa B I10-
paaxe 4. 3 cr. 103 YIIK He moaMEHSIOT npeBapuTeIbHOE paccieloBaHye 10 Aety.

AIIBOKAT COJCHCTBYET pealli3alry MIPOIECCYalbHBIX IPaB OOBHHIEMOTO (10103~
peBaeMoro) 1 IMyTeM OKa3aHHs OeCIUIATHOW IOpUANYECKON KOHCYIBTAIINH 10 TIEPBOTO
nompoca (4. 6 cr. 44 VIIK).

CrnencTBueM 3HAYMMOCTH YYaCTHS aBOKaTa B KayecTBE 3alllUTHUKA JUIA obecre-
YeHUS peai3alii OOBHHICMBIM (TT0JI03PEBaEMBIM) CBOUX MPaB SABISIETCS TO, YTO Ha-
pyUIeHHE TIpaBa UMETh 3alIUTHUKA (PAKTHUSCKH MPHU3HACTCS CYIICCTBEHHBIM Hapy-
IICHUEM YTOJIOBHO-TIPOIIECCYATBHOTO 3aKOHA, a 0e3yCIOBHBIM OCHOBAHWEM IS OT-
MEHBI TIPUTOBOPA SABJISIETCS PACCMOTPEHUE YTOJIOBHOTO Jiesia 0e3 yJacTHs 3alllMTHHKA
B TeX CJIydasX, KOTJa Mo 3aKOHY ero ydacTthe o0s3arenbHo (1. 4 cr. 391 VIIK).

AJTBOKATHl B YTOJOBHOM IpPOIECCE, TOMUMO YYaCTHsI B Ka4eCTBE 3aIIUTHHKOB,
MIPEJICTABISIOT MHTEPECHI MTOTEPIIEBIIETO, TPAKIAHCKOTO UCTIA U TPAKIAAHCKOTO OT-
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BeTUMKa. XOTsI TaKUe Cllydyal PEeIKd, TeM He MEHee B HEKOTOPBIX CIydasXx UMEHHO
KadeCcTBeHHast paboTa aJiBOKAaTa IMOMOTAeT JOOUTHCS BO30YKAEHHS yrOIOBHOTO Jeia
Y 3alIUTHI IPaB U CBOOO JMYHOCTH, TOCTPAJaBIIEH OT MPECTYIIICHHS.

YToJ0BHO-TIPOIIECCYaNbHBIN 3aKOH yCTaHABJIMBAET Cllydyal OO0s3aTENbHOTO yda-
ctud 3amuTHUKA (cT. 45 VIIK). B ropuauueckoit nuteparype BbIIBUTaeTcsl Mpeio-
KCHHUE TIPETyCMOTPETh B 3aKOHE M 00s13aTelIbHOE OECIUIATHOE BBIACICHHUE aJ[BOKATOB
JUISL )KEPTB HACHJILCTBEHHBIX U KOPBICTHO-HACWJIBCTBEHHBIX MPECTYIUIEHHUH, YTO, 1O
MHCHHUIO pa3pabOTYMKOB, YPABHACT )KEPTBY C MPECTYIIHUKOM B 0OECIICUCHHU KBAIHU-
(GULHPOBaHHON MPaBOBOl MOMOIIEI. CYuTaeM, YTO C TAKMM MHCHHUEM CJIOKHO MOJI-
HOCTBIO COTJIACUTHCA.

ObecnieyeHUe 3amIUTHl MPaB, HAPYIICHHBIX INPECTYIUICHHEM, BBHUAY IPHHIUIIA
nyommaHocTH (cT. 15 VIIK) siBiisieTcst 00s13aHHOCTBIO OPTaHOB YTOJIOBHOTO MPECIIEIO-
BaHMA. [lo nmemam 9acTHO-ITyOJIMYHOTO, YACTHOTO OOBHMHEHHS MPOKYPOp BIIPaBe BO3-
OyIUTh YTOJIOBHOE JIENO, €CIIH JIUIIO, IOCTPagaBIIee OT MPECTYILICHUS, HE CIIOCOOHO
CaMOCTOSTEIBHO 3aIUINATh CBOM mpaBa (4. 5 cT. 26 YIIK). [Ipokypop Takxke MOXKET B
0001 MOMEHT BCTYNHUTH B CyAeOHOE pa3dMPaTeNbCTBO O JeJlaM YacTHOTO OOBHHE-
HUS ¥ TIOAJEP)KUBATh OOBUHEHHE B CYJE, €CIIH ITOTO TPeOyeT 3aliTa MMpaB rpaxaaH
(4. 6 cT. 26 VIIK).

TaxuM 00pa3oM, CHIIBHBIM «COIO3HUKOM) MOTEPIEBIIETO SBIIETCS TOCYAapCTBO B
JUIEe TMPOKYpOpa M HMHBIX OPTraHOB YrOJIOBHOTO mpeciiemoBanus. Llenmpio ske o0si3a-
TEJFHOTO TIPENOCTABICHUS IOPUANICCKONH OMOIIN OOBHHSAEMOMY /IO03PEBAEMOMY
SIBIISIETCSI CKOpEe CO3JaHHe PAaBHONPABHOI CTOPOHBI, MPOTHBOCTOSIIEH TOCYAapCT-
BEHHOMY OOBHMHEHHIO U YTOJOBHOMY IIPECIEIOBAaHUIO, O€3 4ero HEBO3MOXKHA peasTi-
3a1usl MPUHILIKIA OCYIIECTBICHHS MPAaBOCYAMS Ha OCHOBE COCTSI3aTEIBLHOCTH B YTO-
noBHOM mpouecce (cT. 24 YIIK).

TakuM 00pa3oM, paBHas 3aIllUTa MpPaB IIOTEPICBIIETO, KaK U IpaB OOBUHIEMOTO
(mozo3peBaeMoro), He MOXKET M He JOJDKHA IOBJIEYb 3a coO0M 3aKOHOJATENbHOE 3a-
KperuieHne 0053aTeIbHOTO YYacTHsl MPEICTaBUTENS OTEPIEBIIETO MPH MTPOU3BOJICT-
B€ 10 YTOJIOBHOMY JeNy. YKa3aHHOE HE HCKIII0YaeT He0OXOAUMOCTH pa3BUBATh OKa-
3aHUE IOMOIIX JKEPTBAM HPECTYIUICHHI 3a CYET OOIICCTBEHHBIX CPEACTB.
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