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The concept of public policy and its interpretation
in various international cases

Casro B. A., macucmpanm BI'Y,
nayy. pyk. Ilonosa A. B., cm. npen.

«Public policy» (the term settled in the English language) or «Ordre pub-
licy/«Public order» (the term settled world-wide) is a concept, which expresses
the observance of common public interests in private commercial contracts or,
sometimes, legal acts (of courts). «If this does not contradict the public policy»
(a.k.a. «Public Policy Exceptiony») [1] is a legal formula presented both in the
Anglo-American legal system/«Case law» (a.k.a. «Common Lawy in the English
terminology) [2, 3] and German-Roman legal system/«Civil Law» (a.k.a. «Conti-
nental Law» in the English terminology) [2, 3].

«Public policy» is an evaluative term used world-wide both in the national
legal acts and in the international conventions. For example, The Convention on
Recognition and Enforcement of foreign arbitral awards (Article V(2) (b)) also
contains a reservation about contradiction to the public order of the country [1, 4].

Our country is a part of the Continental Law system [3, 4]. In the legislation
of the Republic of Belarus, public policy is defined as the basis of the legal order
of the Republic of Belarus (Article 1099 of the Civil Code, Article 1 of the Law
On the International Arbitration Court) [3]. The same approach is applied in the
Russian Federation. That’s why we are able to analyze their cases should we lack
those in our practice.

The translation of the mentioned term or legal formula, its usability and prac-
tical significance are still different in different languages and branches of law.
In private international law, the public policy doctrine or ordre public concerns
the body of principles that underpin the operation of legal systems in each state
[1]. This addresses the social, moral and economic values that tie a society to-
gether. All of them vary in different cultures and change over time. Law regulates
behavior either to reinforce existing social expectations or to encourage construc-
tive change, and laws are most likely to be effective when they are consistent with
the most generally accepted societal norms and reflect the collective morality of
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the society. According to the international treatments and the national law, every
time the authorized authority (the court) deals with a private case it makes a con-
clusion if the contract or arbitration award does not contradict the public policy.
There are too many differences between laws, courts and their examination in
every country [1].

That’s why the practical views like a Public Policy Exception is a way to limit
the power of foreign law on the territory of one’s state, and this method is the
only one covered by such a name and generally useful purposes. A good actual
example is the Information letter of The Supreme Arbitration (Commercial) Court
of the Russian Federation [5]. It contains the law terminology used in the relevant
meaning and sense from the point of view of lawyers and translators.

Case in point, the Russian court did not recognize one of the international ar-
bitration awards because it contradicted the public policy of Russian Federation.
The court was guided by the fact that the arbitration agreement was concluded as
a result of commercial bribery of officials of the organization that lost the lawsuit
in arbitration (according to the earlier decision of another court) [5].

The court pointed out that the public order of the Russian Federation was based
on fundamental legal principles that had the highest imperative, universal, excep-
tional legal and public significance. Fighting against corruption was the basis of
not only domestic but also international law and order, since measures to prevent
and combat corruption violations were fixed at the level of international treaties
(United Nations Convention against Corruption 2003, Criminal Law Convention
on Corruption 1999, Convention of the Organization for Economic Cooperation
And development to combat bribery of foreign officials in the conduct of interna-
tional commercial transactions in 1997).

From a linguistic point of view it means that every time when we observe
foreign or international document we have to find the primary sources of the defi-
nitions used. And we must do it only by using foreign and national law. Legal defi-
nition is contained only in the legal act. Using them the translator is guaranteed
not to distort the meaning of the document and terms. Not to do it means to have
several definitions of all-known legal institute in our own national legislation.
Practically, we can guide translators and governmental officials and give them
recommendations how to prevent language mistakes in the process of incorpora-
tion the international legal issue into the Belarusian national law.
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K Bomnpocy o popMupoBaHNH KOHKYPCHOM KOMHCCHH
JJIS1 IPOBeJIeHUsI MPOLEAYP 3aKYNIOK TOBApPOB (padoT, ycJiyr)
NP CTPOUTENbCTBE 00BEKTOB

Caooscrasn A. 1O., macucmpanm [ pI'y um. A. Kynano,
nayu. pyx. Kupseno U. FO., kano. 1op. Hayk, 0oy.

OIHUM M3 3TAIIOB MPOBEICHHUS MTPOLIETYP 3aKyIOK B CTPOUTEIBCTBE SBISIETCS
co3/1aHNe KOHKYpCHOU Komuccnu. DopmMupoBaHre KOHKYPCHON KOMUCCUH TIPEI-
CTaBIISIET COOOM Cephe3HOe MEPOTIPHATHE, OT €€ COCTaBa M OPraHU3aLUH e TENb-
HOCTH BO MHOTOM 3aBHCHUT MCXOA IPOLIEAYPHI 3aKyNKH B CTpouTenbeTBe. Cozmaer
KOHKYPCHYIO KOMHUCCHIO U OTIPEAEIIeT HOJIHOMOYHS €€ WICHOB OPraHnu3aTop Mpo-
HeTypsl (Ero pyKOBOAMTEIB), IOATOMY €My HEOOXOAMMO TINATEIBHO MOAXOIUTH K
o100PY YIEHOB KOMHCCUM ¥ OPraHU3alMU €€ PadOThI.

Topsimok co3nanus M OpraHu3aLiy eI TeIbHOCTH KOHKYPCHOH KOMHCCHY OT-
paxxeH B [TONOXEHUH O MOPSIIKE OPraHU3aI[MK U MPOBECHUS MPOLIEIYP 3aKyIIOK
TOBapoB (padoT, yciayr) IpH CTPOUTEIBLCTBE 00BEKTOB, YTBEPKICHHOM MOCTAHOB-
neaneM Cosera Munuctpos Pecriy6muku benapycs ot 31.01.2014 Ne88 [1] (na-
nee — [Tonoxxenne Ne§8).

Komuccust MOXKeT co31aBaTbesi BpEMEHHO (Ha CPOK MPOBEICHHMS MIPOIEAYPHI
[0 KOHKPETHOMY OOBEKTY) JINOO Ha TMOCTOSIHHOW OCHOBE. B oTiMume oT KoMuC-
CHH 10 TOCYJapCTBEHHBIM 3aKyIKaM, 00s13aTenbHast cMeHa 1/3 4JIeHOB MOCTOSTHHO
JICHCTBYIOIICH KOMUCCHH U €€ MpeJceaarelis B KOHKYPCHOH KOMHCCHH He 00s13a-
TenbHA. JIaHHBIM OAXO JaeT MPaBO OPTraHU3aTOPy 3aKyIOK HE U3MEHAThH COCTaB
KOMHCCHU HECKOJIBKO JIET.

KonkypcHast KoMHCcCHsI JOJDKHA COCTOATH HE MEHee 4eM U3 5 uenioBek. B 00s-
3aTEJILHOM IOPSIJIKE B COCTAaB KOMUCCHH BKJIIOYAIOTCS FOPHUCT U CHELHAIUCTHI 110
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