with the basic right to know. Undoubtedly, this debate poses a tricky question:
what is the balance between private and public rights?

Thus, it is evident that the right to be erased is a highly controversial issue.
As a complex moral and legal concern, it raises more questions than gives direct
answers. Perhaps, the reason lies in the fact that its justification is doubtful and
still remains uncertain. On the whole, it seems that nowadays it is too early to
judge whether the right under consideration will become one of the fundamental
human rights in perspective on the near future. However, it is indisputable that its
emergence is a positive step, because the current development of human rights law
reflects the urgent need for the right to be erased today.

Jlnteparypa

1. Carter, E. L. The Right To Be Forgotten [Electronic resource]. —
Mode of access: http://communication.oxfordre.com/view/10.1093/acrefore/
9780190228613.001.0001/acrefore-9780190228613-e-189. — Date of access:
01.05.2017.

2. Directive 95/46/EC of the European Parliament and of the Council of 24 Oc-
tober 1995 on the protection of individuals with regard to the processing of per-
sonal data and on the free movement of such data [Electronic resource]. — Mode
of access: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:
31995L0046:en:HTML. — Date of access: 01.05.2017.

3. Google Spain SL, Google Inc. v Agencia Espafiola de Proteccion de Datos,
Mario Costeja Gonzalez : judgement of 13 May 2014 // Court of Justice of the Eu-
ropean Union. — Mode of access: http://curia.europa.eu/juris/document/document.
jsfijsessionid=9ea7d0f130d6aa5d384c01c64c138f9cc23bc2dea814.e34Kaxile3eQ-
c40LaxqMbN4Pax0Qe0?text=&docid=152065&pagelndex=0&doclang=en&-
mode=Ist&dir=&occ=first&part=1&cid=651153. — Date of access: 01.05.2017.

4. Spahiu, 1. Between the right to know and the right to forget: looking beyond
the Google case [Electronic resource]. — Mode of access: http:/ejlt.org/article/
view/377/576. — Date of access: 01.05.2017.

5. Nietzsche, F. On the Advantage and Disadvantage of History for Life /
F. Nietzsche. — Indianapolis : Hackett Publ., 1980. — 64 p.

3akiroueHne pUKTHBHOIO Opaka
KaK ycJIOBHe IPU3HAHNS OpaKa HelelCTBUTeIbHBIM

Kupmens A. I, npen. bBapl'V

CaMoCTOATEIbHBIM OCHOBAaHMEM NPU3HAHUS Opaka HeAeHCTBUTEIIbHBIM SIBIIS-
eTcs 3aKiIoueHre (UKTHBHOTO Opaka. BriepBrle 0 HemeHCTBUTENFHOCTH Opaka,
3aKITIOYEHHOTO (DUKTUBHO 0€3 HaMepeHHsI YCTAaHOBHTH MEXy CTOPOHAMH ITpaBa
1 00s13aHHOCTH CYTIPYyTOB, YIIOMHHAETCS B mocTaHoBieHwn [ lnenyma BepxoBaoro
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Cyna CCCP or 16 cenrsiops 1949 r. «O cyneOHOW MpakTHKE IO JIeiaM O pac-
TopkeHun Opaka». CornacHo ykazanHomy [ToctanoBienuto, GUKTUBHBIM OpakoM
cuurtaercs Opak, IpH PErucTpaluy KOTOPOro HAMEPEHUE CO3AaTh CEMbIO OTCYT-
cTBOBaJIO y 00eux ctopoH [1, ¢. 25]. Onnako, Hanpumep, B CeMelHOM KOJEKCe
Poccuiickoit @enepaunu GUKTUBHBIM IIpU3HAETCS Opak U B TOM Cilydae, €Clu
OJIMH U3 CYIIPYTOB 3aperucTpUpoBa ero 0e3 HaMepeHHs CO31aTb CEMbIO [2].

B ropuanyeckoii tuteparype GUKTUBHBIN Opak paccMaTprBaeTCs KAK MHUMAsI
CZIeNIKa, KaK OMH U3 IIOPOKOB BOJIM NP 3aKiitoueHuu Opaxa. IIpu 3axioueHuu
(bEKTHBHOTO Opaka BHEIIHEe BBIPa)KeHHE BOJIM BCTYIAIONINX B Opak JII] HE COOT-
BETCTBYET X HCTUHHOMY BHYTPEHHEMY KEJIaHHIO, KOTOPOE HAIIPABJICHO HA MPHU-
oOpeTeHNe UHBIX, OTIIMYHBIX OT CYNPYXKECKHUX, IIpaB 1 o0s3anHOCTEel. M. B. AR-
TOKOJIbCKAsl, COMOCTABIsIs IPABOBYIO IPUPONY (UKTUBHOIO Opaka ¢ IpaBOBOH
MPUPOIOH MHUMOH CAENKH, OOBSICHSIET 9TO TEM, YTO B 000OMX CIIydasX I0pUande-
CKHE JICHCTBUS COBEpLIAIOTCA 0€3 HaMEPEHUs IOPOIUTH IIPELyCMOTPEHHBIC AL
HUX 3aKOHOM IIpaBoBbIe ocieacTsus [3, c. 113].

B ompenenenun mpaBoBOW NMpUpOABI GUKTHBHOTO Opaka clieqyeT MpHU3HaTh
crpaBeUIMBOi TOUKy 3peHus B. A. Pacenuesa [4, c. 26] 0 TOM, 4TO HE3aKOHHOCTb
(PUKTHBHOTO Opaka 3aKIIFOYACTCS B HAPYIICHUH YCIOBHSA O B3aUMHOM COTJIACHH,
T. K. B 9TOM CJIydae B3aUMHOE€ COIVIACHE SIBISETCS JHIIb YHCTO BHELIHUM, IO-
Ka3HbIM, B ﬂCﬁCTBMTCHbHOCTH Yy BCTyHnaromumx B 6pa1< BOJIsI HC HallpaBJICHA Ha
CO3/1aHHE CEMbHU, BOSHUKHOBEHHE CYIPYKECKUX IIPpaB U 00g3aHHOCTEH. YueHblii
0c000 oTMeYaeT, uTo (PUKTHBHOCTH Opaka MpeJonaraet jenaHue 00eux CTOPOH
CO37aTh JHUILIb BUAUMOCTH Opaka. Ho eciu 3T0 HamMepeHue eCTb TONBKO y OIHOMH
CTOPOHBI, TO UMEET MECTO 00MaH, T. €. HeA0OPOCOBECTHASL CTOPOHA CBOMMU IIpeJ-
[IECTBYIOUIMMH AEHCTBUSIMU YMBIIUJICHHO BBeJa B 3a0Iy)KIEHHE IPYTYIO CTO-
POHY.

CuuTaeM, YTO 3aKOHOJATENb IYTEM BBIIECICHUS CaMOCTOSTEIBHOIO OCHO-
BaHUs MPU3HAHMS Opaka HEACHCTBUTEIBHBIM — 3aKJIFOUCHNE «(DUKTHBHOTO Opa-
Ka», — BO-IIEPBBIX, JOMYCKAaCT BO3ZMOKHOCTb 3aK/IIOUEHHSI TaKUX «OpakoB» (IO-
CKOJIBKY BIIOCJICICTBUM HEKOTOPbIE U3 HUX HE MOTYT OBITh IPU3HAHbI (PUKTUB-
HBIMH, €CJIH JHIa (aKTHIECKH CO3AIM CEMBIO IO PACCMOTPEHHMS JIeNa CYIOM)
U, BO-BTOPBIX, ITO3BOJIIET JIMIAM 3JI0YHOTPEOUTh CBOMM IIPABOM Ha 3aKIIIOUECHUE
Opaxa, HCI0JIb30BaTh €I0 KaK 3aKOHHOE CPEACTBO Al JOCTHKEHUs Leael, Heco-
BMECTHMBIX C Ha3HaYeHHEM Opaka, 1, Kak IIPaBHUIIO, OCTaThCs Oe3HaKa3aHHBIMHU 3a
COBEPLICHHOE JIEHCTBUE.

M. T. Opunopora [4, c. 33] ycMaTpuBaeT «ymepOHOCTE» (GUKTHBHOTO Opaka
B OTCYTCTBHU MEXIY CTOPOHAMH OTHOLICHHH, COCTABIIIOIINX HPAaBCTBEHHYIO
OCHOBY Opaka, T. K. COONIIOIEHHAs CTOPOHaMHU (OpMa, CBUJCTENIbCTBYIOIIAS O
3aKII0YEHHOM Opake, HE COOTBETCTBYET COIEPXKAHMIO UX (hAaKTUUECKHX OTHO-
mreHnid. Takke ciemyeT OTMETHTh, YTO YIOTpeOJeHHe CIOBOCOUYeTaHus «(uk-
TUBHBIN Opax» sBIIseTCs HeKOPPEeKTHBIM. [Tpu OyKBalbHOM TOJKOBAaHMU CT. 12 U
cT. 45 KoBC BO3HHKaeT HEKOTOPOE CMBICIIOBOE IPOTUBOPEUHUE: C OAHOM CTOPOHBL,
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(GUKTHBHBIN Opak — 3TO Opak, 3aKiIr0YaeMblil 03 HAMEPEHHSI CO3/1aTh CEMbIO, a C
JIPYTO# CTOPOHBI, OPAaKOM IIPU3HAETCS COI03 MYKUMHBI U JKECHIIUHBI, HAIIPABICH-
HBI Ha CO3/IaHUE CeMbH [5].

[TockonpKy BOJEN3bSABICHHE BCTYMAIOIIMX B Opak JIMI JOJDKHO MPAaBHIIBHO
OTpakaTh WX BHYTPEHHIOI BOJIO, TO IHPOLECCYaJbHBIC YCIOBHUs 3aKITIOYCHHS
Opaxa JIsl TOTO M YCTaHOBJICHBI, YTOOBI TIPH CO3JJAHUH CEMbU MMella BRIPOKCHUE
TIO/ITMHHASL BOJISL CyOBEKTOB. DTO OOCTOSTENBCTBO SIBISIETCSI OHUM M3 apryMeH-
TOB, NMOATBEPKAAIOIIUX BaXXHOCTh U 3HAYMMOCTB IPOLHECCYyaJIbHBIX yCHOBMf/’l 3a-
KJIo4eHHs Opaka.

Pe3roMupyst BBINICH3IIOKEHHOE, CUNTAEM HEOOXOIMMBIM JIOTIOJHHUTH CT. 17
«YcnoBus 3akitoueHus Opaka» Konekca Pecriyoniku benapyck o Opake u cembe
CJIOBaMH «3alpeT 3aKII0UYCeHIS PUKTHBHOTO OpaKay 1 U3JI0KUTh €€ B CIISIYIOIIeH
penaxuuu: «ist 3aKmoueHns Opaka HeOOXOMMBI B3aUMHOE COTIACHE JIMI], BCTY-
HaoMUX B Opak, TOCTHKEHUE UMU OpayHOro BO3pacTa, 3aIlpeT 3aKI0ueHUs HUK-
TUBHOTO Opaka U OTCYTCTBHE MPEMSATCTBHH K 3aKIIOYCHHIO Opaka, MpenyCcMOoT-
PEHHBIX cTaTbeil 19 HacTOsIIEero KogeKcay.
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