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BBEJIEHHUE

3n0ynorpediieHue TIpaKJaHCKUM IPaBOM IPENCTaBISET COO00M CIOXKHOE U
MHOI'OTPaHHOE SIBJICHUE U NPUHAMIECKUT K YUCILY IIPABOBBIX IOHATHUM, ITOJIEMUKA B
OTHOLLIEHUHU KOTOPBIX C TEUEHUEM BpPEMEHU He Npekpatuaercs. [Ipu 3Tom HEKoTOphIe
aBTOpBl CTaBAT 110 COMHEHHUE CYLIECTBOBAHME IIOHATHUS «3JIOYNOTpeOIeHHe
IPAXKIAHCKUM IIPABOM», BO3MOXXHOCTb OIIPEICIICHUS €ro IPU3HAKOB.

3HAUNUTEIBHOE  KOJIMYECTBO  HEPA3PELIEHHBIX TEOPETUYECKUX  BOIIPOCOB
BBI3BIBAET MIPOOJIEMBI pUMeHeHUs Ha npaktuke 1. 1 cr. 9 'K Pecniy6onuku benapycs,
B COOTBETCTBUM C KOTOPBIM «HE JOIIYCKAKTCA ACHUCTBUA IPaXKAaH U IOPUIHYECKUX
JIML, OCYIIECTBISAEMBIE UCKIIIOYUTECIBHO C HAMEPEHUEM NPUYHUHHUTH BpPEI IPYyroMy
JMIY, a TaKXKe 3JI0yNoTpeOleHne MpaBoM B MHBIX (popmax». MMeromuecs ciydau
MPUMEHEHUSI YKa3aHHOW HOPMBI TIOKa3bIBAIOT, UYTO B OeJopyccKkoil cyneOHoH
IPAKTUKE HE CIOXKWICS €AMHBI MOJAXO0J K TIIOHMMAHUIO 3JI0yNOTPEOIeHMs
IPAKIAHCKUM IpaBoM. IIpy 3TOM B HEKOTOPBIX Clly4asiXx OTE€YECTBCHHBIC CYIbI B
CXOAHBIX CUTYallUAX pa3IU4YHbBIM 00pa30oM OLIEHHWBAIOT OOCTOSITENLCTBA J€ja Ha
peaIMeT HAJIMYMS B IOBEJCHUH JIULA 310yNIOTPE0IEHNS TPaKAAHCKUM IPABOM.

OtcyrcTBHE 3aKOHOJATEIbHBIX OPHUEHTHUPOB, II03BOJIAOLIUX
[IPAaBOIIPUMEHUTENIIO IIOHATH, € 4YepTa MEXKAY OCYLICCTBICHUEM TIPAXKIAHCKOTO
npaBa U 3J0yHOTPEOJEHUEM KM, JIE€JAET BO3MOXKHBIM Kak IpPHU3HAHUE IOBEACHUS
3710yNOTPEOJIEHUEM TPaKJaHCKUM IIPABOM IPU OTCYTCTBUM HAJUIEKALIUX AJI ITOTO
OCHOBaHUH, TaK ¥ UTHOPUPOBAHME CYIOM CIIy4aeB 3J0yNOTPEOICHUS TPakIaHCKUM
npaBoM. W TOoT, W JApyroil BapuaHT MOXKET OOYCIOBIMBAaTb COLUAIBbHYIO
HaMpsSOKEHHOCTh, MAJICHUE aBTOpPUTETa CYJeOHOM BJACTH, MPABOBON HUTHWIIM3M,
HUBEJMPOBAHUE EHHOCTH YaCTHOTO MPABA.

Kak crnencrBue, M Ha 0OTO HEOJHOKpPATHO OOpallajioch BHUMAaHUE B
IOPUMYECKON JTUTEpaType, HEOOXOAUMO OMNPENEIUTh MOHATHE «3JI0YNOTpeOIeHHE
IPAXKIAHCKAM IIPAaBOM», BBIIBUTH €T0 MPABOBYIO NMPUPOAY, YTOUHUTH NEPEUYEHB €T0
dbopm, BeIpaboTaTh pekoMeHaanuu no npuMmenenuto cr. 9 'K Pecnybnuku benapych
U COBEPIICHCTBOBAHUIO IPABOBOIO PErYJIUPOBAHUS 3ampera 3JI0ynoTpeOsIeHUs
IPAXKIAHCKAM IPABOM.

Ha3Banubie oOcrosiTenbcTBA, Hapsagy ¢ Tem, 4yto B Pecnybnuke benapych
KOMIUIEKCHBIE HWCCIEJOBAHMUS MO COOTBETCTBYIOUIEH TEME HE MPOBOAUINCH,
YKa3bIBalOT HA TEOPETHUYECKYI0 H MPAKTUYECKYH) 3HAYUMOCTh HMCCIENOBaHUSA
37I0YNOTPEOICHUS IPAKIAHCKUM MPABOM.
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OBILIIAA XAPAKTEPUCTUKA PABOTbBI

CBs13b padoThI ¢ HAYYHBIMHU POorpaMmMamu (MIPOeKTaAMHU), TEMAMHU

Tema nuccepraumm coorBerctByer nm. 11.4 1. 11 «Teopernueckue u
MPUKIAHBIE OCHOBBI 3((HEKTUBHOTO (PYHKIIMOHUPOBAHUS HAIMOHAIBLHOW MPaBOBOM
CUCTEMbl B KOHTEKCTE€ MPHOPUTETOB COLMAIBHO-IKOHOMUYECKOTO Pa3BUTHUS
PecniyOnmuku  bemapycb»  IlepeuHss NpHOPUTETHBIX  HANpPABICHUN  HAYYHBIX
uccnenoBanuii Pecriyonmuku bemapyce nHa 2011-2015 rr., yTBepxa€HHOTO
nocranoBienuem Cosera MunuctpoB Pecnyonuku benapycs ot 19 anpens 2010 r.
Ne 585, u n. 73 «IIpumeHeHHEe HOPM TpakJAHCKOTO IpaBa: BOIPOCHI TEOPUU U
npakTukm», 1.74 «Teopernueckue mpoOIEeMbl MPABOBOIO  PETyJIMPOBAHUS
OCYIIECTBJICHUS M 3alUThl TPaB YYACTHUKOB TPAKTAHCKUX MPaBOOTHOLIECHUID)
[lepeunsi akTyanpHBIX HANpaBICHUM IUCCEPTAIMOHHBIX HCCIEIOBAHUNA B 00JacTU
npaBa Ha 2012-2016 rr., yTBEpKIEHHOTO pelieHrneM MeKBEIOMCTBEHHOIO COBETA
no mpobieMaM AMCCEPTAIMOHHBIX HCCIEeNOBaHUN B o0OjacTu mpaBa S5 CeHTAOpsA
2012 1.

Pe3ynbrathl  JUCCEPTAMOHHOTO HCCJIENOBAaHUS OTBEYAIOT TpeOOBaHUSIM
KoHnenmmu  coBepIieHCTBOBaHUSA  3aKoHonatenbcTBa PecnyOnuku — bemapych,
onoOpenHoit Yka3zom Ilpesugenra PecnyOmuku benmapyce ot 10 ampens 2002 r.
Ne 205.

Heab u 3a5aum uccie10BaHUs

Heap wucciaenoBaHusi COCTOMT B TOM, YTOOBI BBIABUTh M pa3pelIuTh
TEOPETUUECKHE U TMPAKTUYECKHE BOIPOCHI, CBA3AHHBIC C OINpPEACICHUEM IMOHSITHS,
MIPaBOBOM MPUPOJIBL, (HOPM U TOCIEACTBUM 37I0YNOTPEOICHUS TPAXKIaHCKUM IIPaBOM.

B cooTBeTcTBMM ¢ yKa3aHHOW LIETBI0 B HACTOSILEM HCCIEIOBAaHUU OBLIU
MOCTAaBJICHBI CJIEAYIONINE B3aUMOCBSI3aHHbIC 3aJa4M:

— chopMyIHpOBaTh  TEOPETUKO-TIPABOBYID  MOJENb  3JI0YHNOTpPeOICHUS
Ipa)XIaHCKUM TPaBOM U OMPEIEIUTh OCOOEHHOCTH €€ mposiBiieHUs B PecrmyOnuke
benapycs;

— BBIIBUTH CIEMU(UKY MNPOTHUBOIPABHOCTU 3JI0YMOTPEOJICHUSI TPakIaHCKUM
IPaBOM;

— ONPENICTUTh HEOThEMJIEMbIE TPU3HAKH 3JI0OYMOTPEOJICHUSI TpakJIaHCKUM
MPaBOM U BBIPA0OTATh HA UX OCHOBE JMESHUHHIINIO 3TI0YHOTPEOSICHUS TPAKIAHCKUM
IPaBOM;

— YCTaHOBUTHh HauOoyiee pacmpocTpaH€HHbIE (OPMBI  3T0YMOTPEOIEHUS
Ipa)X1aHCKUM TIPaBOM,;

— MPEJIOKUTh ~ MPABOBBIE  IOCIEACTBUS, HACTyHaloulMe B  pe3yjbTare
3710yNOTpeOIeHUs TPaXKIaHCKUM MIPaBOM;
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— pa3paboTaTh  PEKOMEHJAIMM 1O  COBEPIICHCTBOBAHUIO  IPABOBOTO
PETYIMPOBAHMS 3aIpeTa 3JI0yMOTPEOICHHS TPAKIAHCKIUM MPABOM U €0 TPABOBBIX
MOCJICACTBHUH.

Hayuynass HoBH3HA WCCIEAOBaHUS 3aKIIOYAETCS B TOM, YTO aBTOPOM
chopMyIupOBaHa TEOPETUKO-TIPABOBAS MOJCIb 3JIOYIOTPEOJICHHS TPaXTaHCKAM
MpaBOM M ompesnereHbl ocobeHHocTn e€ mposiBieHus B PecmyOmmke bemapyce;
BBISIBIICHA CrieNU(HUKA TPOTUBOMPABHOCTH 3JI0YIOTPEOICHHS TPAKIAHCKUM TIPABOM;
ompeseeHbl HEOThEMJIEMbIE MPU3HAKK 3JI0YNOTPEOTCHHUS TPaKIAHCKUM IPABOM;
c(hOpMYIUPOBAHO OTIMYAIOIICECS OT MMEIONIUXCS B HAyKEe OMpPENeNICHUE TOHSITHS
«3noynotpedacHue TPKIAHCKUM IPaBoOMY; YCTaHOBJICHBI HauOoJee
pactpocTpaH€HHBIE (OPMBI 3JOYMOTPEOJICHUSI TPaKIAaHCKUM TPABOM; CICIIaHbI
HAy49HO OOOCHOBAHHBIC TMPEJIOKEHUS TIO0 COBEPIICHCTBOBAHHUIO IIPABOBOTO
pPETYJIMpPOBAaHMS  3ampeTa 3JI0yMOTPeOSICHUS TPaKITAaHCKUM TPABOM U €r0
MOCJIC/ICTBUM;, pa3pabOTaHbl METOJWYECKUE PEKOMEHIAIUA 10 MPUMEHEHUIO
ct. 9T'K.

OOBEKTOM HCCIIEAOBAHUS SIBISIOTCS OOIECTBEHHBIE OTHOIIIEHUS, BOZHUKAIOIIE
BCIIEZICTBUE 3JI0YMIOTPEOICHUS TPAKIAHCKUM IPABOM.

[IpeameToM wWcclieIOBaHUS BBICTYHAIOT TIOJIOXKEHUS TPABOBON JOKTPUHBI,
HOPMBI TPXKIAHCKOTO 3aKoHONaTeabcTBa PecrmyOmuku benmapych u 3apyOekHBIX
CTpaH, PETryJUPYIOIINE OTHOIICHHS IO TMOBOJY 3J0YHNOTPEOICHHUS TPaKIaHCKUM
MPaBOM, a TaK)Ke MPAKTHUKA WX MPUMCHECHHS.

Ilos10:keHHsA, BBIHOCMMbIE HA 3AIIUTY:

1. Teopemuko-npagosas mooenv 310ynompedneHuss 2paxcOaHCKuM npasom B
BHUJIC COBOKYITHOCTH CJICIYIOIIUX DJJIEMEHTOB: CYIIIECTBOBAHHWE CYOBEKTHUBHBIX
TPOKIAHCKHUX TPaB; OTPUIIAHUE UX A0COJIIOTHOTO XapaKTepa; BO3MOKHOCTh OIEHKH
MOBEJICHUSI HA OCHOBAaHUHU HE TOJILKO HOPM TOJIOKHUTEIBHOTO, HO U €CTECTBEHHOTO
IpaBa; BO3MOXXHOCTb MCIIOJIb30BAaHUSI HPABCTBEHHBIX IIGHHOCTEH IIpH IIPaBOBOM
OIICHKE TIOBEJICHMS, HCKIIOYUTEIbHAS Ieb MNPUYUMHUTHL BpEead KaK OCHOBa
HEJIOMTYCTUMOCTH OJTHOTO W3 MPOSBICHUH 370yMOTPEOICHUS TPAXKIAHCKUM ITPABOM.

VYkazanHas mMojiens, chopMyIupoBaHHAs BIIEPBBIC B IOPUINYECKON JIUTEpaType,
MO3BOJISIET OOBSCHUTH Pa3sHOOOpa3We B3MVISIIOB HA CYIIHOCTH 3JIOYMOTPEOJICHHUS
IPXITAaHCKUM IIPAaBOM, HAJIMYKME B Pa3IMYHBIC HCTOPHUUYCCKHUE MEPHUOILI U B Pa3HBIX
rocyJapcTBax OTIUYAIONIMXCS JAPYr OT JApyra TPEACTaBICHWA O TIPABOBOM
periiaMeHTaluKi 3ampeTa 3J0YMOTPEOJCHUST TPAKIAHCKHUM TIPABOM, MOXKET OBIThH
UCIIOJIb30BaHA TIPH CHCTEMAaTH3allid CYIIECTBYIOIIMX TMOAXOJA0OB K TMOHUMAHHUIO
3II0YTOTPEOICHUS TPAKIAHCKUM TIPABOM.

2. OcobenHocmu npossieHUs MmeopemuKo-npaso8oli Mooeau 310ynompeoneHus
epaxcoanckum npasom 8 Pecnybnuxe bBenapyce, BbIpaXKalolmuecs B CIETYIOIINAX
MOJIOKEHUSAX: BO3MOXKHOCTh 3aIllUThl HMHTEPECOB YYACTHUKOB TPAKITAHCKUX
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MPAaBOOTHOIICHUI BHE 3aBUCUMOCTH OT HWX NPOTUBOPEYHS] HWHTEpPEcaM HWHBIX
YYaCTHUKOB TPAXKIAHCKUX MPABOOTHOIICHHM, OOIIECTBEHHBIM U TOCYIapPCTBEHHBIM
WHTEpecaM; BO3MOXKHOCTh OIIEHKM TIOBEJCHUS HAa OCHOBAHWHM IPHHIIUIIOB
IPaXJAHCKOTO  TpaBa; BO3MOXHOCTh OLIEHKM TMOBEACHHUA HA  OCHOBAHHUH
HPaBCTBCHHO-TIPABOBBIX IICHHOCTEW; MPU3HAHUE TMOBEJACHUS OJHOTO YYacCTHUKA
IPOKIAHCKUX MPABOOTHOIIEHUHN 3JI0YMOTPEOICHUEM TPaKIaHCKUM IMPABOM BICYET
MIPU3HAHUE MPaBa 3a JPYTUM YIaCTHHUKOM TaKUX MPABOOTHOIICHUH; 11€]1h TPUIUHHUTH
BpEJ MOXET CBUJIETEIILCTBOBATH O 3JI0YNOTPEOICHUN TPakJaHCKUM MPABOM TOTJa,
KOTIJla U3 OOCTOATEIbCTB Jela CIEeIYeT, YTO OCYIIECTBICHUE IPaKJaHCKOTO IIpaBa HE
MOYET UMETh APYIOU LIEINIHN.

OCOOEHHOCTH TIPOSABICHUSI TEOPETUKO-TIPABOBOM MOJENU 3JI0YyNOTpeOIeHus
rpaxaaHckuM mpaBoM B Pecnybnuke bemapych, cpopMynupoBaHHBIE BIIEPBEIC,
MO3BOJISIIOT OTNPECIUTh HANPABJICHUS COBEPIICHCTBOBAHUS 3aKOHONATEIHCTBA H
pPa3BUTHS  MPABONPUMEHUTEIHHOW TMPAKTUKA TI0O TIPECEUCHUIO  Pa3TUYHBIX
MIPOSIBJIICHUM 37I0YTIOTPEOICHHS TPAKITAHCKUM TTPABOM.

3. Aemopckaa Oegunuyus 310ynompeodneHus 2paricOaHCKuM Npasom Kak
OCYIIECTBJICHUSI TPaKIaHCKOTO TIpaBa B BHUJE JCUCTBUS WU Oe3/IelCTBUS,
MPUBOJISIIETO K YMBINIUICHHOMY WJIM HEOCTOPOXHOMY MPUYMHEHHUIO Bpeja MpaBam
WJIM 3aKOHHBIM MHTEpPECcaM JIPYToro JIUIA U CYIIECTBEHHOMY HapYyIICHUIO OHOTO U3
HPaBCTBEHHO-TIPABOBBIX MPHUHIIMIIOB T'PakIaHCKOTO TMpaBa (J0OPOCOBECTHOCTH,
Pa3yMHOCTH U JIp.).

[Ipennoxennass  geUHUALAST  CONEPKUT  HEOThEMJIEMbIE  TPU3HAKHU
370yNOTPEOJICHUST TPAKJAHCKUM TPABOM: OCYILIECTBICEHHWE TPaKJAHCKOTO IpaBa B
BUJIC JICHCTBUS WM OE37EHCTBUS; BpEl MpaBaM WJIM 3aKOHHBIM WHTEpPEcaM APYroro
JUIIA; CYIIECTBEHHOE HAPYIIEHNE HPABCTBEHHO-TIPABOBOTO MPUHITUIIA TPAXKIAHCKOTO
MpaBa; MPUYUHHO-CIEJACTBEHHAS CBSI3b MEXKIY OCYIIECTBIECHUEM TPakIaHCKOTO
MpaBa W BPEJAOM IIpaBaM WJIM 3aKOHHBIM MHTEpPECaM JIPYToro JIUIA U CYIIEeCTBEHHBIM
HapyIlIeHHeM HPaBCTBEHHO-TIPABOBOTO MPUHIIUIA TPAXKIAHCKOTO TpaBa; OTHOIICHHUE
K TOCJEACTBUSM — YMBINIJIEHHOE WM HEOoCTOpokHOe. COBOKYMHOCTh Ha3BaHHBIX
MIPU3HAKOB BIEPBBIC PACCMATPUBACTCS KaK HEOOXOJIMMOE M JJOCTATOYHOE OCHOBAHHE
JUTSI KBaITU(DUKAITUH 37I0YTIOTPEOICHUS TPAKIAHCKUM ITPABOM.

[Ipusznaku  37m0ymoTpeOsieHuss TPaXTaHCKAM  TMPaBOM, OTpaKEHHBIE B
chOpMyTUPOBAHHOM OIPEICIICHUH, TTO3BOJISIOT MPU PA3BUTHH OTHOIICHUH BBHISBIISATH
HETIOMMEHOBAHHBIE B 3aKOHOJATEIHCTBE (POPMBI 3JIOYMOTPEOJICHUS] TPAKIAHCKUM
MIPaBOM M MPECEKaTh UX B MPOIECCE PABONPUMEHEHHUS.

4. Cneyughuxa npomusonpagHocmu 310YynOmMpedieHUs: 2pAHCOAHCKUM NPABOM,
3aKJTIOYAIONIASCS B CJICIYIONIEM: OCYIIECTBICHNUE IPaKIaHCKOTO TpaBa KakK JCUCTBHUE
(Oe3meiicTBUE), BXOASIIEE B COCTAB 3JIOYMOTPEOJEHUS TPAKIAHCKHM TIPABOM,
SIBJISICTCS] IPABOMEPHBIM, U JIMIIb W3 MOCJEICTBHM, K KOTOPHIM OHO TIPUBOAMT (Bpe
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IIpaBaM WM 3aKOHHBIM HHTEpEecaMm JPYroro Jula, CYLIECTBEHHOE HapyLICHUE
OJIHOTO M3 HPAaBCTBEHHO-IIPABOBBIX MPUHLIUIIOB I'PAXIAHCKOrO IpaBa), CIEAYET €ro
MPOTUBOMNPABHOCTH. Llenb, cnocod u uHbIe MPU3HAKU MOBEICHUS, HE OTHOCAIINECS K
MOCIIEACTBUSIM, MOTYT CBHJETEIbCTBOBATH O 3JIOYNOTPEOJCHUN TPaxAaHCKUM
IIPaBOM TOJIBKO TOIAA, KOTJa HMX HAJIM4YME IPEAIONaracT COOTBETCTBYIOLIUE
ITOCJIEACTBUS.

HoBu3na cpaemaHHOro BbIBOAA COCTOUT B YKa3aHMM Ha OCOOCHHOCTH
370yNOTPEOJICHUSI TPAKJAHCKUM IPABOM, OMNPEICNSIONINEe €r0 MECTO B CHCTEME
MPOTUBOMNPABHBIX JeIHUNA. TakuM 00pa30oM TIOKa3bIBAETCS CYIIHOCTHBIA AaCIEKT
HCCIIETyeMOr0 SBJICHUS, YUET KOTOPOro CIOCOOCTBYET MPAaBUILHOMY OMNPEICICHUIO
CJIy4aeB 3JI0YMOTPEOICHUS TPaXAaHCKUM ITPABOM.

5. Ilepeuenv  naubonee  pacnpocmpanénHvlx — Qopm  310ynompeodnenus
2padcoOanCKUM npagom, BKIIIOYAIOIINN B ceOs:

1) ocymiecTBiIeHHE TPa)KIaHCKOTO IpaBa MpPU HAPYIICHUH YIPABOMOUYEHHBIM
JIMIIOM YCTaHOBJIGHHOM 3aKOHOM WJIM JOTOBOPOM OOSI3aHHOCTHU HE JEMCTBOBATH B
IIPOTUBOPEUYNH C UHTEPECAMU JPYTOT0 JIMIIA, BBI3BIBAIOIIEE IPUYMHEHHUE BPEIa IpaBaM
WJIM 3aKOHHBIM MHTEpPECaM JIpyroro JIMLa;

2) OCYIIECTBIICHHE TPAKIAHCKOTO IIpaBa, TMPUBOJIAINIEC K HaPYIICHUIO
PAaBEHCTBA YYAaCTHHUKOB IIPABOOTHOLICHUM, IPEANONATalONIMX PABEHCTBO IS
ONPENEIIEHHOW TpyNIbl JML, W MPUYMHEHHUIO BpENAa INpaBaM WIM 3aKOHHBIM
MHTEpEecaM Jpyroro JIMIA,

3) ocyIIecTBIICHHE TPaXKTAHCKOTO TpaBa, BBIpAXKAIOIIeecs B YKIOHEHHH Oe3
pPasyMHBIX NPUYHUH OT COBEPLICHUS ONPENEIEHHOIO IEHCTBUSA, €CIU B PE3YyJbTaTe
TAaKOr'0 YKJIIOHEHUS IPYroe JINLO HE MOXKET PEeAIM30BaTh CBOE NMPABO (CBOW 3aKOHHBIM
MHTEpEeC) WK HapyllaeT TpeOOBaHUs 3aKOHOAATEIbCTBA;

4) oCyIIeCTBIICHUE TPaXIAHCKOTO TpaBa, MPOTHBOPEYAICe MPE/IICCTBYIOIEMY
IIOBEJICHUIO, & TAKXKE IPEKHEMY IUCbMEHHOMY 3asBICHHUIO, HA KOTOpBIE Ipyras
CTOpOHa MoOrJla OOOCHOBAHHO IIOJIaraThCsl, M MPUUYHUHSIIONIEE Bpel IpaBaM WIH
3aKOHHBIM MHTEpPECaM APYroro JIMIA;

5) ocyliecTBlieHHE TPAXKIAHCKOTO MpaBa, HECMOTPs Ha rpyboe HapylieHHE
CBOMX OOS3aHHOCTEH, NPUUYMHSIONIEE BpEJ MpaBaM WM 3aKOHHBIM HHTEpecaM
IPYroro Juua,;

6) ocyllleCTBICHHE TPAXKIAHCKOTO TpaBa IMyTEM HCIOIB30BaHHS CIIOCOOOB
3aIIMTHl HAPYUIEHHBIX MPaB, KOIZAA TAaKO€ OCYIIECTBICHUE IIpaBa HE IO3BOJSAET
3aIIUTUTh MPaBa WIM 3aKOHHBIE MHTEPECHl YIPABOMOYEHHOIO JIMLIA, HO IPUYUHACT
BpeJl ITpaBaM WIM 3aKOHHBIM MHTEPECAM APYroro JuLa,;

7) OCYILIECTBIICHHE TPAKIAHCKOTO MpPaBa B MPOTUBOPEUUH C €r0 Ha3HAYCHUEM,
IIPUBOJAIIEE K KOHKPETHOMY PE3yJIbTaTy JJIg YIIPAaBOMOYEHHOTO U IIPUUYUHSIOLIEE
Bpell IpaBaM HJIM 3aKOHHBIM HMHTEpEcaM APYroro JMia, TOrAa, KOrjaa pe3ysbTar,
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MOJIy4aeMblii yIPaBOMOUYEHHBIM, MOKHO XapaKTEpU30BaTh KaK MaJIO3HAYMUTEIbHBIN
10 CPAaBHEHUIO C IPUYHUHIEMBIM JPYTrOMY JHIY BPEIOM;

8) ocymecTBieHE TPAXKIAAHCKOTO TpaBa, €CId OHO HE MOXET UMETh JAPYrou
LEI1, KpOME KaK IPUYUHEHHUE BpeIa APYTOMY JIMILY.

[lepeuens Hanbosee pacnpocTpaHEHHBIX (POPM 3I0YTIOTPEOTCHUS TPAKIAHCKUM
npaBoM, C(HOPMYJIUPOBAHHBIN BIIEPBbIE B IOPUIMYECKON JHUTEpaType, YIpoIIaeT
KBAJIM(DUKALMIO 3I0YTOTPEOICHNS TPaXXTaHCKUM MIPaBOM U OOJIETYAET 3alUTy MpaB
Y 3aKOHHBIX UHTEPECOB JIUI OT 3JI0YNOTPEOICHUS TPakJaHCKUM IIPABOM.

6. Ilpeonoorcenus no cosepuleHcmeos8anuio NPagosoli pelamenmayuu 3anpema
310ynompeonenus 2parcOaHcKum npagom 6 euode usnoxcenuss cm.9 I'K 6 Hoeoil
pedakyuu, BKIIOYAIONIEH HOBOE HAMMEHOBAaHUE CTaThbHU «3ampeT 3J0yHoTpeOIeHUs
IPaXXTaHCKUM TPABOMY; OTKPBITHIM IepedueHb Hanbojiee pacnpocTpaHEHHBIX (Hopm
370yNOTPEOICHUS TPaXXKAAHCKUM IIPABOM; YKa3aHHE Ha BO3MOXKHOCTD IPH 3aLUTE OT
3JI0yNOTPEOJIEHNs TPaKJaHCKUM IPABOM HCHOJB30BaTh CIOCOOBI 3alUTHI IIPAB,
npenycmorpersabie B cT. 11 'K (mpoektr 3akona Pecnybnmuku benapyck ¢ HOBOIA
penakmueii ct. 9 I'K).

[Ipennaraemas penakius npeanoiaraet u3MeHenue HaumeHonanus ct. 9 'K (c
«IIpenensl OCyIIECTBIECHUSI TPaKIAHCKUX IMpaB» Ha «3ampeT 3J0yNoTpeOsIeHus
IPaXIaHCKUM MPAaBOMY); BKIIOYEHHUE B CTaThIO CEMU HOBBIX (DOPM 3J10yNOTPEOICHUS
IPAXKJAHCKUM IIPABOM; M3JI0)KEHUE B HOBOM pEeAaKLUWU €IMHCTBEHHOW B HACTOSIIEE
BpeMsl 3aKOHOJATENIbHO 3aKPEIUIEHHON (OpMBI 370yNOTpEOIeHUsT TpakIaHCKUM
OpaBOM; yKa3aHWE Ha BO3MOXHOCTH JIMIA, TOTEPHEBIIETO OT 3JI0YNOTpeOsIeHUs
IPAKJAHCKUM [PaBOM, [UIs 3allMThl CBOMX NPpaB M 3aKOHHBIX WHTEPECOB
UCIIOJIB30BaTh CIIOCOOBI 3aIIUTHI MpaB, npeaycMoTpenHsie B ¢T. 11 I'K.

N3noxenne cr.9 I'K B HOBOW pepgakuum OOECHEUNUT COTJIACOBAHHOCTD
HAaUMEHOBAaHHA M COJEPKAHMS CTaThbH, CHU3UT BEPOSTHOCTh IPOU3BOJIBHOIO
TOJIKOBaHUSI HOPMBI, 3alpeliaomield 3/10ynoTpeOiIeHne TpakJIaHCKUM IPaBOM,
HOBBICUT €€ 3(PPEeKTUBHOCTD, CO3AACT BOZMOKHOCTh 3aIUTHI JIUL, TOTEPHEBIINX OT
Pa3IMYHBIX MPOSIBICHUN 3JI0YMOTPEOJIEHUsI TPAXKIAHCKUM IPAaBOM, a Takxke OyJeT
CIOCOOCTBOBATh 00OECTICUCHHIO €AMHOOOPa3Hsl Cy/1IeOHOM MPAKTHKHU.

JINYHBINA BKJIAJ COUCKATEJISA YUCHOU CTENEeHH

JluccepTalliOHHOE MCCIIEOBAHNUE BBIIIOJIHEHO aBTOPOM JIMYHO, 0€3 y4yacTHs
JIPYTUX JUIL.

B pesynbrare mNpOBEAEHHBIX HCCIENOBAHMNA CHEIaHbl CaMOCTOSITEJIbHBIE
BBIBO/IbI TEOPETUYECKOIO U MPUKIATHOIO XapaKTepa, HAlIeAIIe CBOE OTPaKEHUE B
MOJIOKEHUSAX TUCCEPTALIMU U MyOJIUKALUAX aBTOpa.

Anpobauuss auccepranum W HHPopMamusa 00 WCHOJb30BAaHUM €é
pe3ybTaToOB

OCHOBHBIE TIOJIOKEHUSI W PE3YJbTAThl  HCCIACAOBAHUS  OCBELIEHBI B
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OIyOJIMKOBAaHHBIX pab0Tax aBTOPA, AOKJIAABIBAIUCH U 00CYKJANUCh HA 12 Hay4HBIX
pecnyOIMKaHCKUX M MEXIYyHAPOIHBIX KOH(epeHIusX, B TOM 4YHCJIE Ha
MexnyHapoaHON Hay4dHO-TIPAaKTUYeCKOW KoH(pepeHuuu, nocBameénHon 100-neturo
MI'Y um. A.A. KynemoBa «AkTyajabHble OpOOJIEMBbl COLMATBEHO-TYMaHUTAPHBIX
Hayk» (Morunés, 2013), VII MexayHapogHoil  Hay4YHO-TIPAKTHYECKOM
KOH()EpEHIIMH CTYIEHTOB U aCIIUPAHTOB «MeXCUCTEMHBIE 1 MEKOTPACIIEBBIC CBS3H B
npaBoBOM cdeper», MOCBAMEHHON mamsaTu npodeccopa Kaszanckoro yHuBepcuTeTa
M. 1O. Yenbrmea (Kazans, 2013), MexayHapoaHoii KOH(EpEHIMH CTYICHTOB,
aClMpaHTOB M  MOJoIbIX  yuéHbIX «JlomonocoB-2014»  (MockBa, 2014),
MexnyHapoaHON HaydyHOH KOH(EpPEHIMH CTYACHTOB, MATUCTPAHTOB U ACIHUPAHTOB
«IIpaBo 1 rocyaapcTBO: UCTOPHSI, COBPEMEHHOCTb, IEPCIEKTUBBI pa3BUTUs» (MHUHCK,
2014), MexayHapogHoii  HayyHO-TIpakTHUeckod  KoHpepeHuun «IlIpaBoBoe
PETyJINPOBaHKUE OCYIIECTBICHHS M 3alIUTHI MTpaB (PU3MUECKUX U IOPUANYECKUX JIUID»,
nocBsiméHHoN  90-metuto  mpodeccopa  B.®D. Yurupa  (Munck,  2014),
MexayHapoaHoi HAYYHO-TIPAKTUYECKON KOH(epeHITun «ITpobaembl
MPaBOIIOHUMAHMUS W TMPABONPUMEHEHHUS B TMPONLJIOM, HACTOSIIEM U OyaylieMm
muBwm3zanuny (Munck, 2016). Ilpu 3ToM Ha pse MEXIyHAPOIAHBIX KOH(pEPEHIHt
Mpe/ICTaBJICHHbIE TOKJIaAbl OTMEUYEHBI TPAMOTaMH, AUTJIOMAMHU.

OTnenpHBIE pe3yNbTaThl MCCIEAOBAHUS HCIOJB3YIOTCA TPU  MPOBEICHUH
oOydarolux CEeMHUHapOB, B Yy4eOHOM MpoIlecce, MPH HAMMCAaHUU METOJUYECKUX
pexomMeHnauuii B cepe NpaBONPUMEHUTEIBHONW NEATEIBHOCTH, NMPU MPOBEACHUU
KPUMUHOJIOTUYECKOM  OKCIEPTH3bl ~ MPOEKTOB  3aKOHOB,  HMHBIX  aKTOB
3aKOHOJATENIbCTBA, YTO  MOATBEPXKJAETCA  COOTBETCTBYIOIIMMHU  aKTaMU O
PAaKTHYECKOM HCIOJIb30BaHUH PE3YJIbTaTOB UCCIEAOBAHUS.

Ony0JaukoBaHue pe3ybTATOB AMCCEPTALMHI

OcCHOBHbBIE TOJIOXKEHUS JIUCCEPTALMOHHOTO HCCIENOBAaHUS OTPaXKEHBI B
19 nybnukanusx aBTopa, B ToM uncie B 1 monorpaduu (10,39 aBrt. 1.), 8 crathsix B
HaY4YHBIX W3/IaHUAX, BKIIOUEHHBIX B TMEpPEYCHb M3JaHUM Uid OIyOJIMKOBAaHUS
Pe3yabTaTOB IUCCEPTAIMOHHBIX UCcCieaoBanuit (4,15 aBT. 11.), 4 cTaThAX B COOPHUKAX
HayuHbIX TpynoB (0,73 aBT. 11.), 6 maTepuanax koHdepenmuii (0,71 aBT. 11.).

CTpykTypa u 00bEM AUCCEPTALIMU

Jluccepraiysi COCTOMT M3 BBEACHHUS, OOIIEH XapaKTepUCTHKU pabOThl, TPEX
TJIaB, BKIIFOYAIOIINX BOCEMb Pa3JieNioB, 3aKIIOUYCHUS, OMOIHOTpaduIecKoro CIucKa,
JIBEHA/ILIATU MPUIIOKEeHUH. BoiOpanHas cTpyKTypa JUCCEpTAIMOHHOTO UCCIIEOBAHMS
o0OyClIOBIEHa  HEOOXOAMMOCTBIO  CHUCTEMATHU3allMM  HMEIOLIErocs  OOIIHUPHOTO
MaTepuaga M BCECTOPOHHEIO  OCBEILEHHS  BONPOCOB,  CBSI3aHHBIX  CO
3710yNOTPEOJIEHUEM TPaKIaHCKUM MTPABOM.

bubmuorpaduuecknit crnmcok mpuBenéH Ha S0 cTpaHUIAX, BKIIOYAET
597 UCMONIb30BAHHBIX HMCTOYHHUKOB M CIHCOK IMyOJMKalMi CoOMCKaTeNns MO TeMe
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auccepranuu. [lpunoxenus 3aHumaroT 22 crpaHuilbl. KonnyecTBO cTpaHuIl B
ArccepTalu paBHo 228.

OCHOBHASA YACTD

B nepeoiu cnase «Ieonwuyusa npeocmaenenuii 0  310ynompeodneHuu
2PANCOAHCKUM NPAGOM» OCBEUIEHO PAa3BUTHUE TEOPETUYECKUX BO33PEHUM Ha
paccMaTpuBaeMyto mpoOiemaTuky. (OOOCHOBAHO, YTO CTAaHOBJIEHUE 3alpeTa
37I0yNOTPEOICHNs TPAKJAAHCKUM IPABOM HEJIb3sl 0XapaKTepU30BaTh KaK MPOIIECC
IOCTEMEHHOTO0 OCO3HAHMSI CYIIIHOCTHBIX MPU3HAKOB MTPABOBOTO SBJIECHUS U OUMILICHUS
€ro OT «MHOPOJHBIX PUMECEN.

OcMbIciienre mpo0iaeMbl 370yNMOTPEOIEHUST TPaKIaHCKUM MPABOM HAUYUHAETCS
TOrAa, KOTJa 3a JIMYHOCTBKO NPU3HAETCS HAJJIEKAUlee 3HAYCHHE, OCO3HAETCS
LIEHHOCTh CYOBEKTUBHOrO IpaBa. BMecte ¢ TeM ¢ NIpU3HAHUEM BO3MOXKHOCTH
MIPOTUBOIIOCTABUTH UHTEPEC TUYHOCTH UHTEPECAM HE TOJBKO APYTOW JINYHOCTHU, HO U
o0111eCTBa, rOCY1apCTBA, OTPUIIAETCS U a0COJIIOTHBIA XapaKTep CyOBbEKTUBHBIX MPaB.
Hapsiny ¢ ycraHoBiieHHEM CYOBEKTHUBHBIX IpaB, UX OIPAHUYEHUN B KOHKPETHBIX
CUTYaIIMSIX, UMEET MECTO MOUCK HEKMX OOIIUX IMOJIOKEHUN, HA OCHOBAaHUU KOTOPBIX
MOTYT OBITh KaK TMpPEJOCTABJICHbI, TaK M OrPAHUYEHbI CYOBEKTHUBHBIC IIpaBa.
B0O3MOXHOCTh KpPUTHUKM YCTAHOBJICHHBIX TMPAaBUJI MOBEACHUS W JEUCTBUHU,
COrJacymlolmxcsd ¢ 3THUMHM [paBUJIaMU, HAa OCHOBE KakKMX-THMOO OOHIMX MpaBuil
MPUBOJUT K MBICIM O CYIIECTBOBAHMM HapsiAy C MO3WTHBHBIM IIPaBOM IIpaBa
ecTecTBEHHOro. I Torma, Korjaa mMOCIEIHEE pAacCMaTPUBAETCS KaK HMMEIOIIEe
3HAUYEHHE NpH MPaBONPUMEHEHUH (a4 HE TOJILKO MpH MPaBOTBOPUECTBE), Kak
MTO3BOJISIONIEE OTPAHUYMBATH MPaBa, CTAHOBUTCSA 3HAYMMBIM BBIJIEJICHUE KPUTEPUEB,
MPOBOASIINX UJICK0 O JOMHUHUPOBAHUU €CTECTBEHHOTO MNpaBa HaJ MO3UTUBHBIM. [Ipu
ATOM MPH BBIJCICHUM TAKUX KPUTEPUEB BO3ZHUKAET BOMPOC O 3HAUCHUU MOPAJIBHBIX
TpebOBaHMI: O TOM, MOTYT JU OHH HMETh HE TOJBKO OIOCPEJOBAHHOE, HO U
HETIOCPEACTBEHHOE 3HAYCHHE.

Kputepusimu, yepe3 KOTOpbIe BeIpayKaeTcsl TpeOOBAaHUE JOJDKHOTO B Pa3IuYHBIC
MEepUOoJIbl U B Pa3HbIX TOCYJApCTBAX, SBISIOTCA «J0OPOCOBECTHOCTHY», «I00pbIE
HpaBbl», «OOIIECTBEHHBIA TMOPAIOK», «OTCYTCTBUE BpeAa IpYroMmy JIHILY»,
«OTCYTCTBUE 1I€JId TNPUYMHUTH BpEeI», «CIPABEIIUBOCTDY, «OOIIECTBEHHBIM
MHTEpPEC», «HA3HAYCHHWE IIpaBa», «IPUHLMIB TpaBa». Fcnonbs3oBaHnue 3THX
KpUTEpHUEB OOHAPYKUBACTCS U NPU KBAUTU(PUKAIIUN 3JI0yHOTPEOJICHUS TPakK TaHCKUM
MPaBOM B pa3JIUYHBIX TocyjapcTBax. OIHAKO B JOKTPUHE MMEET MECTO MOJEMHKA
OTHOCUTEJIBHO TOr0, KAKM€ U3 HUX OTPAXKAIOT CYIIHOCTh 3alpera 3JI0ynoTpeOIeHUs
rpaXxJaHCKuM mpaBoM. [lpum 3ToM, Kak mpaBwiIo, MOPEANONAraeTcsi, 4YTO
OCYIIECTBIICHUE TPaXJAHCKOIO IMPaBa MCKIIOUMTEIBLHO C LEIbI0 NPUYMHUTH BpE.l
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SIBJISICTCS] YaCTHBIM TIPOSIBIICHUEM 3JI0YTIOTPEOICHHSI TPAKTAHCKUM TIPABOM.

AHanmu3 TPEACTABICHUA O 3JIOYMOTPEOJICHUH TPAKTAHCKHM IPAaBOM, B TOM
YHUCJIE€ WX SBOJIONNU, MO3BOJUI CHOPMYIUPOBATh TEOPETUKO-TIPABOBYIO MOJEIb B
BHJI€ COBOKYITHOCTHU 3JIEMEHTOB, MOJICKAIIUX YUETY TIPU UCCICTOBAHUIX TPOOIEMBI
3JI0YMOTPEOSICHNsT TpaXIaHCKUM TpaBoM. K HHUM OTHOCSTCA  CIEAYIOIIHE:
CYIIIECTBOBAHHE CYOBCKTUBHBIX TPAXKIAHCKUX TIPaB; OTPUIIAHUE HUX AOCOJIIOTHOTO
XapakTepa; BO3MOXKHOCTh OILIEHKH TIIOBEJICHUS Ha OCHOBAHMM HE TOJBKO HOPM
MOJIOKUTEJIBHOTO, HO M €CTECTBEHHOr0 IIpaBa; BO3MOXHOCTb HCIOJIb30BAHUS
HPABCTBEHHBIX LIEHHOCTEU MPU MPABOBOM OIEHKE MOBE/ICHUS]; UCKIIOUUTENIbHAS 1IETh
MNPUYUHUTh Bpell KaK OCHOBAa HEJAOMYCTUMOCTH OJIHOTO U3 MPOSBICHUMN
37I0YTOTPEOSICHNS TPaKIaHCKUM TPaBOM. OJIEMEHTHI 3TOH MOJCIU TO3BOJIIOT
OOBSCHUTH CYIIECTBOBAHUE PA3IMYHBIX MOAXOJO0B K MOHWMAHUIO 3JI0YMOTPEOICHNUS
IrPaXXIAHCKUM TPABOM, HAJIMYHE B Pa3IMYHbIE UCTOPUUYECKHUE MEPUOILI U B PA3HBIX
rocyJlapCcTBax OTJIMYAIONIUXCS JpPyr OT Jpyra MpPEACTaBICHHN O MpaBOBOM
perjiaMeHTaluy 3ampera 3J0ynoTpeOJeHUs TpaxkJAaHCKUM MpaBOM, a TaKke
JTEMOHCTPUPYIOT HEOOXOAMMOCTh BBISIBJICHUSI OCOOCHHOCTEH MPOSIBICHUS TEOPETUKO-
MIPABOBOM MOJIENIA 3JI0YMOTPEOICHUS TPAXIAHCKUM IPABOM B TPABOBOM CHUCTEME
KOHKpeTHOro rocyaapctBa. B bemapycu 3T OCOOCHHOCTH MOXHO OTpPa3UTh
MOCPEJICTBOM  CIEAYIOMIMX  TOJOKEHU: BO3MOXHOCTh  3alllUThl  MHTEPECOB
YYaCTHUKOB Tpa)KJaHCKUX MPABOOTHOIICHUN BHE 3aBUCUMOCTU OT UX MPOTUBOPEUUS
WHTEpECaM HHBIX YYAaCTHUKOB TPAXKIAHCKUX TMPABOOTHOIICHUM, OOIIECTBEHHBIM H
roCyJJapCTBEHHBIM HHTEpPECAaM; BO3MOXXHOCTh OIIEHKM IOBEJICHHS Ha OCHOBAHUU
MPUHIKIOB IPaXIAaHCKOrO MpaBa; BO3MOKHOCTh OLIEHKHU MOBEACHUS HA OCHOBAHUU
HPABCTBEHHO-TIPABOBBIX I[IEHHOCTEH; MpPU3HAHUE I[IOBEJICHHUS OJIHOTO YYacCTHHUKA
TPOKJAHCKUX TMPABOOTHOIICHUHN 3JI0YNMOTPEOICHUEM TPpakIaHCKUM TMPaBOM BIEYET
MpU3HAHUE MPaBa 3a APYTUM YYACTHUKOM TaKUX MPABOOTHOIICHUIL; 11€JIb MPUUYUHUTh
BpEJl MOXKET CBHJICTEIHLCTBOBATH O 3JIOYMOTPEOJECHUU TPakIaHCKUM MPABOM TOT/a,
KOT/Ia U3 OOCTOSITENILCTB JieJia CIEAYeT, YTO OCYIIECTBICHHE TPAXIAHCKOTO MpaBa HEe
MOKET UMETh APYrOM LEIIH.

Bmopasa enasa «Ilpasoeasa npupoda 310ynompednieHus 2paxcoaHCcKum
npagom» BKIIOUYALT 2 pasjiena.

B  pazmene 2.1 3amper 3noymoTpeOiieHHS ~— TpakIaHCKUM  IPaBOM
paccMaTpUBaeTCd B CUCTEME MPHUHIMUIIOB I'Pa)KJAHCKOTO IMpaBa. Y CTAHOBJIEHO, YTO
COOTBETCTBYIOIINUMA 3ampeT, XOTsS U O00JaJaeT TaKUMH TMpPU3HAKAMU TPUHIINATIA
IpaKIaHCKOTO TpaBa, Kak OXBaT CBOMM JEHCTBUEM IIMPOKOTO KpPyra rpakJIaHCKO-
MIPABOBBIX OTHOILIEHUW, KOHKPETU3ALMS B HOPMAX T'PaXJAHCKOTO 3aKOHO/IaTENIbCTBA,
OTpaX€HHUE OOBEKTUBHBIX 3aKOHOMEPHOCTEHW OOIECTBEHHOTO pa3BUTHS, HO HE
SABJISIETCS] CTICIIM(PUIHBIM TPABOBBIM MPEANUCAHUEM, U B CHIIy 3TOTO K MPUHIIUIIAM
IPaKJAHCKOTO MpaBa HE MOXKET OBITh OTHECEH.
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AHanu3 3ampera 370yHnoTpeOJieHHsT TMpaBOM B CHCTEME  MPHUHIIMIIOB
IPAKJAHCKOIO IpaBa II0Ka3aJl, 4YTO MPU3HAKAMU HCCIEAYEMOIO SBJICHHS, B
YaCTHOCTH, SIBJIAIOTCS: BpE€J INpaBaM WIM 3aKOHHBIM HWHTEpPECaM YYacCTHUKA
IPAKJAHCKUX  MPABOOTHOLIEHWIH; CYIIECTBEHHOE HApPYIIEHHWE HPaBCTBEHHO-
[IPaBOBOT'0 MPUHIIMIIA I'PAXKIAHCKOro Ipasa. IIpu 3TOM BO3MOKHOCTH PA3IMYHBIX
MOJXOJ0B K TOJIKOBAHHUIO TPU3HAKOB 3JI0YMOTPEOJICHHUs] TPakJaHCKUM IPaBOM
CBUACTENBCTBYET, YTO JUISI HEAONYIIEHUS HEOOOCHOBAHHBIX  OrpaHUYCHUUN
IPaXJaHCKUX TMpaB M pPa3IMYHON MNPAKTHUKU KBaTHU(PHUKALUU 3JI0yNOTpeOIeHUs
IpaXJaHCKUM TpaBoOM TpeOyeTcs H3MEHEHHE 3aKOHOJATENIbHOTO TMOoAXOoJa K
PETYJIUPOBAHUIO COOTBETCTBYIOIIUX OOIECTBEHHBIX OTHOUICHHM, HM3JI0KEHHOTO B
ct. 9 I'K. B cratbe noimxeH conep:karbes, O KpailHEe Mepe, OTKPBIThIA NEpPEeYeHb
dopM 3moynoTpebsieHus TpaxkaaHCKuM mpaBoM. Kaxknas u3 ¢opm momkHa
KOHKPETU3UPOBATh NPHU3HAK «CYIIECTBEHHOE HApyLIEHHWE HPaBCTBEHHO-IIPABOBOIO
MPUHLMIIA TPAKIAHCKOrO MpaBa», a TAKKE MMOKA3bIBaTh, YTO MOCPEICTBOM 3alpeTa
370yNOTPEOJICHUSI TPAKIAHCKUM IPAaBOM IPOUCXOAMT 3alIUTa UHTEPECOB MMEHHO
YYACTHUKOB I'PAKJAHCKUX IPABOOTHOIIECHHI.

B pasnene 2.2 3noynoTtpebaeHue TpaXx1aHCKUM ITPAaBOM PAaCCMOTPEHO B CHCTEME
IIPOTUBOIIPABHBIX JEHCTBUM.

3noynoTpebiieHue Ipa)XAaHCKUM IPABOM C TOYKU 3PEHHUS OCOOEHHOCTEW ero
MPOTUBOMPABHOCTH HE SBJISETCS crenu(UIHBIM (EHOMEHOM TIpa)KIaHCKOTO IpaBa.
OOHapyXUTh OCOOCHHOCTH MPOTUBOMPABHOCTH 3JI0YNOTPEOICHUS TPakIaHCKUM
paBOM TIO3BOJISIET Kiaccu(UKaIMs MPOTUBONPABHBIX JCHCTBUII Ha OCHOBaHHUU
IIPU3HAKA «YCJIOBUS BO3HUKHOBEHUS M CYIIECTBOBAHMS IPOTHBOIPABHOCTH.
YcTaHoBIE€HO,  4TO  OCOOEGHHOCTh  MPOTHUBONPABHOCTH  3JIOYNMOTPEOICHUS
IPaXIaHCKUM TPaBOM, KaK M HEKOTOPBIX APYTUX TPaKJAHCKUX MPaBOHAPYIIECHUH,
3aKJII0YAETCS B CIEAYIOIIEM: OCYIIECTBIECHUE IPaKJaHCKOTO NpaBa KaK MOBEJCHUE,
BXOJSIIIEE B COCTaB  3JIOYHNOTPEOJIEHUS TPaXKAAHCKUM  TPAaBOM,  SBIISETCS
MIPAaBOMEPHBIM, W JIMIIb W3 MOCIEACTBUN, K KOTOPBIM OHO NPUBOAUT, CIEAYET €ro
IIPOTHBOIIPABHOCTb.

Kpome Toro, BbIsIBIEHA pacCcOrIaCOBAHHOCTh MEXIy HauMeHoBaHuEM cT. 9 I'K
«IIpenensl OCYyIIECTBICHHS] TPaXXAAHCKUX IpaB» U €€ colepkaHuem (B cTarbe
Ha3BaHbl JIMIIb HEKOTOPBIE MpENEibl OCYIIECTBICHUS TPAXTAHCKUX HpaB). ITO
Hapsily C OTCYTCTBHEM HEOOXOIMMOCTH B pACIIMPEHUHM COIECpP>KaHUS CTaTbU
MIO3BOJISIET CHEJaTh BBIBOJ, YTO CIEAyeT HW3MEHHTh HAaWMEHOBAHHME CTaTbU M
IPOU3BECTH CY)XEHHME TMpeaMera e€ mpaBoBoro perynupoBanus. Crnenuduka
MPOTUBOMPABHOCTH 3JI0YNOTPEOICHUS TPAaBOM, a Takxke HarmpasieHHOCTh cT. 9 'K Ha
HejonmyueHue (ycTpaHeHHe) HEeraTHMBHBIX MOCIEACTBUM MMEHHO 3JI0YNOTpeOsIeHuUs
IPOKJAHCKMM  IIpaBOM, IO3BOJSIET  CAENaTb  BBIBOA, YTO HAMMEHOBAaHHE
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COOTBETCTBYIOIIEH CTAaThH HEOOXOIUMO U3JIOKHUTH B CICAYIONMIEH Peaakiiuu: «3amnpeT
37I0YTIOTPEOICHUS TPAKIAHCKIM TPABOMY.

dopMbI 3TOYTIOTPEOIECHNS TPAKIAHCKUM TMPABOM MOXHO PACKPHIBATh 4Yepes
MPU3HAKK PA3JIUYHBIX AJIEMEHTOB COCTaBa MPaBOHAPYILICHUS, B TOM YHUCJE 4Yepe3
Croco0, IeNb JACUCTBUS, B CIydae, €ClIM MX HaJU4He MPEArnojaract MpUIMHCHHE
BpeJla MHTEpecaM, OXPAHIEMbIM 3aIIPETOM 3JI0YMOTPEOICHUS TPAKIAHCKAM TTPABOM.
[TpoBenéuublii aHAIN3 OAXOJ0B K MpHU3HAKAM, OMPEACISIIONIUM MPOTUBONPABHOCTh
MOBEJICHUSI TPU  3JIOYyMOTPEOJICHUH TpakJTaHCKUM TpaBoM (B TOM  YHUCIHE
COOCTBEHHBIX ), TOKA3aJI, YTO OJHHU M3 HUX MOTYT OBITh BOCTIPUHSATEHI, a IPYTUE — HET.

[IpoTuBOMIPaBHOCT, B TOBEJEHUE, BXOJAIIEE B COCTAB 3JI0YNOTPEOICHHS
IrpaXIAaHCKUM MpPaBOM, NPUBHOCUT HapsiAy C NPUUYMHEHUEM Bpella IMpaBaM WIHU
3aKOHHBIM HHTEpecaM JpYyroro Julla OJHAa W3 CIEAYIOUIUX XapaKTEPUCTHUK:
HapylIeHUE YIPaBOMOYEHHBIM JIMIIOM YCTAHOBJIEHHOW 3aKOHOM WJIM JOTOBOPOM
00SI3aHHOCTH HE JEHCTBOBAaTh B MPOTHBOPECYUU C HMHTEPECAMU JPYroro JIWIa;
HapyIlIeHUE PABEHCTBA YYACTHUKOB MPABOOTHOIICHHM, MPEAIOIAraloluX PaBeHCTBO
TUTSE OTIPEIEAEHHON TPYIIIBI JIUI; YKIOHEHHE 0€3 pa3yMHBIX IPUYUH OT COBEPIICHUS
ONPEICIEHHOTO JCHCTBUSI, €CIM B PE3yJIbTATE€ TAKOTO YKJIOHEHUS JIPYroe JUI0 HE
MOXET peain30BaTh CBOE MpaBO (CBOM 3aKOHHBIM MHTEPEC) WM HapylIaeT
TpeOOBaHMS 3aKOHOJATEILCTBA; MPOTUBOPEYHE MPEANICCTBYIOMIEMY IMOBEICHUIO, a
TaKke MNPEeKHEMY MHCbMEHHOMY 3asIBJICHUIO, HA KOTOPBIE Jpyras CTOpOHA MOTJia
000OCHOBaHHO TIOJIATaThCsA; TPyObOe HapylIeHUE OO0S3aHHOCTEH, CBS3aHHBIX C
OCYIIECTBJISIEMBIM TIpaBoOM (TpyOoe HapyIieHHEe 0O0sI3aHHOCTH MMEET MECTO TOT/a,
KOrJja MNPUYUHEHHBIM Bpel HEYCTpaHUM, WIM K BO3HUKHOBEHHUIO MPaBa,
OCYIIECTBIIEHUE KOTOPOrO MPOMCXOAMUT, MPHBEIO HapylIICHHE OO0S3aHHOCTH);
HEBO3MOXHOCTb TOCPEJACTBOM OCYIIIECTBICHUS IpaBa MYTEM HCIOJIb30BAHUS
CIIOCOOOB 3aIIMTHI HAPYIIECHHBIX MPaB 3alIUTHTH MpaBa WIM 3aKOHHBIE WHTEPECHI;
MPOTUBOPEYNE HA3HAUYCHUIO IIpaBa HApSAYy C HECOPa3MEpPHOCThbIO pe3ysbTaTa
YIPaBOMOYEHHOTO JIMIIA MO0 CPAaBHEHHUIO C BPEJOM APYromy JIUILY; UCKIIOUHUTENbHAs
1[eJIb IPUYUHEHUS Bpeda APyromy Juily.

I'nasa 3 «Cocmag u 2paxcoancKo-npagoevle NOC1e0Cmaeus 3/10ynompeodieHus
2PAAHCOAHCKUM NPABOM» 8KII0OUaem 4 pazoea.

B coctaB 3noymorpebiieHus TpaXHaHCKUM TPAaBOM BXOJAT: OCYIIICCTBICHUE
IPOKIAHCKOTO TpaBa B BHUAC JSHCTBUSA WM O€37CHCTBHS; BpeI MpaBaM WU
3aKOHHBIM HMHTEpEecaM yYaCTHUKA TPAKIAHCKUX MPABOOTHOIICHUMN; CYIIECTBEHHBII
Bpe1 HHTEpecaMm, OXpaHSIEMbIM OJHUM W3 HPABCTBEHHO-IIPABOBBIX IPUHITUIIOB
TPOKIAHCKOTO TIpaBa (JIOOPOCOBECTHOCTH, PA3yMHOCTH U Jp.); HNPUYUHHO-
CJICICTBEHHAs CBSI3b MEXAY JAciicTBHeM (Oe3meiicTBHEM) U BpPEAOM IIpaBaM WA
3aKOHHBIM MHTEpPECaM y4aCTHUKA rpa)kJaHCKHX MPABOOTHOIIEHUN U CYIIECTBEHHBIM
BPEJIOM HHTEpEecaM, OXPaHSEMBbIM OJIHUM M3 HPABCTBEHHO-TIPABOBBLIX IPUHITUIIOB
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IPAKJAHCKOIO IIpaBa; OTHOLIEHWE K IOCIEACTBUSAM — YMBIIUIEHHOE WM
HEOCTOPOKHOE.

Ocy1miecTBieHHE TPa)XJAaHCKOTO IpaBa MPEIoaraeT, 4To OHO MOXKET OBbITh
AeiicTBreM U 0e3eHCTBUEM; JTI000H CyOBEKT IpaXkIaHCKOro MpaBa BHE 3aBUCUMOCTHU
OT CBOETO MPOLECCYaTHLHOTO MOJIOKEHUS MOXKET OBITh CyOBEKTOM 3JI0YIIOTPEOICHUS
IpaXXJaHCKUM IIpaBoM. Kpome Toro, cienyeT OTMETUTh, YTO IOPHINYECKOE 3HAUCHHE
npu  KBadU(pUKALMU 3J0YMOTPEOICHUsT TPaXKIAHCKUM IIPAaBOM MOXET HMEThb
COBOKYIHOCTb JE€UCTBUN KaK OJIHOTO, TAK U HECKOJBKHX YIPABOMOYEHHBIX JIMII.

BblBOg O HanmMuMyM CYIIECTBEHHOIO Bpeda MHTEpecaM, OXpaHsSEMbIM
HPABCTBEHHO-IIPABOBBIM  IPUHLHUIIOM TPAXAAHCKOTO IIpaBa, MPEANOJaraeT, B
YaCTHOCTH, YTO €CJId Obl 3aKOHOAATEINb JETaIbHO YPETYIUPOBAI COOTBETCTBYIOIIHNE
OOIIECTBEHHbIE OTHOIICHMS, TO B KOHKPETHOM CHUTyallud MpaBO JHIAa ObUIO Ol
orpannyeHo. OTHOIICHHE JIUIA, 3JI0YMOTPEOJIAIOMIErO TPaKJaHCKUM IPaBOM, K
MOCIEACTBUSIM CBOETro JeHCTBUS (0€3ACUCTBUA) C TOYKM 3PEHUS IICHUXOJIOTUU
JOCTAaTOYHO 4YacTO SBJSETCS YMBIIUICHHBIM. boisiee TOro, oCymecTBIEHUE MpaBa
UCKIIIOYUTENIbHO C LENbI0 MPUYMHUTHh Bped Kak Qopma 3J10ynoTpeOIeHHs
IPAKJAHCKMM  [PAaBOM  NpeAnojaraeT JUOIb  yMBIIUIEHHOE OTHOLIEHHE K
nocieACcTBUsIM. BMecTe ¢ Tem cnienr@uka rpaxaaHCcKo-IIPaBOBOrO PEryJIMPOBaHUS, A
TAK)K€ BCTPEUAIOIIMECS B MIPAKTUKE CIy4Yau, KOTJa OTHOIIEHHE K COOTBETCTBYIOIIUM
MIOCJIE/ICTBUSIM ~ SIBJIIETCS  HEOCTOPOXKHBIM, IIO3BOJIIET  yTBEPKIaTh, 4YTO B
IOPUMYECKOM CMBICIIE OTHOUIEHHE K MOCIHEACTBUSAM MpPU 3JI0YHOTPEOJICHUH
IpaXJIaHCKUM TPaBOM B JI00OI (opMe HE CIeIyeT CBS3bIBaThb HCKIOUYUTEIHHO C
YMBIIJIEHHOW (OpPMOI BUHBI.

Uro kacaercd TIpaKJAHCKO-TIPABOBBIX  IMOCIEACTBUH  3I0YNOTPEOICHUS
IPAKJAHCKUM IIPaBOM, TO I NPEAYNPEKACHUS WM YCTPAaHEHUS HETaTUBHBIX
MOCIICACTBUM 3JI0YMOTPEOJICHUsI TPAXIaHCKUM MPaBOM MOXET ObITh BOCTPeOOBaHO
OOJIBIIMHCTBO TOMMEHOBAHHBIX 3aKOHOJATE]IEM CIIOCOOOB 3alllUThl TPa)JIaHCKUX
npaB. B Hopme, Kacaromieicsi COOTBETCTBYIONIMX TMOCJEACTBUIM, HEOOXOIMMO
yKa3zarb, 4YTO JIMLO JUIs 3alIUThl CBOMX INPaB WM 3aKOHHBIX HHTEPECOB OT
37I0yNOTPEOJICHUsI TPAXJAAHCKUM TPABOM MOXET MCIIOJIb30BaTh CIIOCOOBI 3alllUThI
npaB, npeaxycmoTpennble B cT. 11 I'K. CynmeGHoe mnocTaHOBIeHHE cyaa oOOIei
IOPUCIUKIIMM WM TPETEHCKOTO CyZa, XOTS M OTHOCUTCS K (pakTam, HEOOXOJUMBIM
Ul KOHCTAaTallMd HaJU4us 3J0yNOoTpeOJeHHs] TPaxJAaHCKUM IPaBOM, JIUIIb
FOPUNYECKU MTOATBEPKAAET IPOU30LLIEIIIIEE.

VYka3zanue 3akoHogateneM PecryOnuku benapyck Ha To, yTO cya He 00si3aH, a
BIIpaBE OTKa3aTh B 3allMTE [PUHAJIEKAIIETO0 JHMIy IpaBa B  Cclydae
370ynoTpeOsieHusT TPaBOM HE CJeIyeT TOJIKOBaTh KaK IMPEeIOCTaBICHUE CYIy
BO3MOXXHOCTH ITPUMEHEHUS TIOCIEACTBUN, BBI3BIBAEMBIX KOHKPETHBIM FOPHINYECKUM
¢dakTom, Mo cBoeMy ycMoTpeHuto. [Ipu Hanuumu (HakToOB, CBHUIETEIBCTBYIOUINX O
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3JI0YMOTPEOSICHN  TPaXTAHCKAM  TIPaBOM, a TaKXKe yKa3aHUs Ha  9TO
3aMHTEPECOBAHHOTO JIMIIa HA CyA BO3JlaraeTcs OOS3aHHOCTh TMPUMEHHTH
COOTBETCTBYIOILIHE MTOCIIEICTBHS.

SAK/IIOYEHUE
OcHOBHBIE Hay4YHbIE Pe3yJbTaThl IMCCEPTALUA

1. Teoperuko-mpaBoBasi MOJENb 3JIOYMOTPEONICHUS TPAXKAAHCKHUM IPABOM
MOXXET OBITh MpeAcTaBiIeHa B BHUIE COBOKYIMHOCTH CJEIYIOMIMX 3JIEMEHTOB:
CYLIECTBOBAHHE CYOBEKTUBHBIX T'PAKIAHCKUX IpaB; OTPUIAHHE HX aOCOIIOTHOTO
XapakTepa; BO3MOXHOCTb OLIEHKM IIOBEJICHHS HAa OCHOBAaHMU HE TOJBKO HOPM
MOJIO)KUTEIBHOTO, HO U E€CTECTBEHHOI'O IpaBa; BO3MOXHOCTh HCIIOJIb30BAHUS
HPABCTBEHHBIX [IECHHOCTEH MPHU MPABOBOM OLIEHKE IMOBEJCHUS; UCKIIOUUTEIbHAS 1IEIb
OPUYMHUTH BpeJd KaKk OCHOBAa HEJOMYCTUMOCTH OJHOTO U3 TMPOSBICHHIA
370yNOTPeOICHUS TPAXKIaHCKUM MIPaBOM.

VkazaHHass MoJeib 3J0YHNOTPEOJICHUSI TPaKIAHCKUM IPaBOM TO3BOJISET
OOBSICHUTH CYIIECTBOBAHHE pPa3HOOOpPA3HBIX, B TOM YHCJIE MPOTHBOIOIOKHBIX,
B3IJISIIOB HA CYIIHOCTh 3JIOYNOTPEONCHUS TPa)xJAaHCKUM MPaBOM, HalM4Yhe B
pa3inyHble UCTOPUYECKHE TIEPUOIbI U B Pa3HBIX TOCYAAPCTBAX OTIUYAIOIIUXCS JPYT
OT Jpyra MpeAcCTaBlIECHUN O MPaBOBOW periiaMEHTAIllMU 3ampeTra 3JI0YNoTpeOseHus
Ipa)XIaHCKUM MPAaBOM, MOKET OBITh MCIOJIB30BaHA IIPU CUCTEMATHU3AINH TTOAXO0/I0B K
MOHUMAaHHUIO 3JI0YNOTpeOIeHUs TpakJaHCKIM TipaBom [1; 9; 12; 13].

2. B Pecnybnuke benapych TeopeTHKO-IIpaBOBasi MOJAEIb 3JI0YNOTPEOICHUS
IPaXJTaHCKUM TIPaBOM HMEET OCOOEHHOCTH, BBIPAXKAIOLIUECS B  CIEAYIOLIUX
MOJIOKEHUSAX: BO3MOXKHOCTh  3aIlIUTBl HMHTEPECOB YYACTHUKOB TPaKIaHCKUX
MPaBOOTHOLICHUM BHE 3aBHUCHUMOCTH OT HX MPOTUBOPEUUS HHTEpPECaM HHBIX
YYaCTHUKOB TPa)XJTaHCKUX MPABOOTHOIICHWH, OOLIECTBEHHBIM M TOCYIapCTBEHHBIM
MHTEpecaM; BO3MOXHOCTh OIICHKM TIOBEICHHS Ha OCHOBAHMM TPUHIUIIOB
IPaXJaHCKOTO  TpaBa; BO3MOXHOCTh OLIEHKM TMOBEACHHUS HA  OCHOBAHHUH
HPAaBCTBEHHO-TIPABOBBIX IICHHOCTEH; MPU3HAHUE TOBEACHHUS OJHOTO YYaCTHHKA
Ipa)XIaHCKUX IMPaBOOTHOLICHUM 3710yNOTpeOIeHHEM TPaKJaHCKUM IPABOM BIICUET
MpU3HaHKE MpaBa 3a APYTUM yUYaCTHUKOM TaKUX MPABOOTHOIIECHUH; 11e]Ib MPUINHHUTD
BpEl MOXET CBUJIETEIHCTBOBATH O 3JI0YMOTPEOJICHUU TPAKIAHCKUM IPaBOM TOT/A,
KOTI'/la U3 OOCTOATEIBCTB JeJa CIEeyeT, YTO OCYIECTBICHUE IPAKIAHCKOTO MpaBa He
MOKET UMETh APYrOM LEIIH.

Oco0OeHHOCTH TPOSIBICHUS TEOPETHKO-TIPABOBOM MOJIENN  3JI0YIIOTPEOICHHUS
rpakJlaHCcKuM npaBoM B PecniyOnrike benapych Mo3BOJISIOT ONpeAeTUuTh HapaBiIeHUs
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COBEPIICHCTBOBAaHUSI  3aKOHOJATEIIbCTBA M  Pa3BUTUA  PaBONPUMEHUTEIIHHOU
MPAKTUKH TI0 TMTPECEUCHHUIO PA3IMYHBIX MPOSBICHUHN 3JI0YTOTPEOICHHS TPAKIAHCKAM
npaBom [1; 9; 12; 13].

3. 3noynotpebieHne  TpPaXJaHCKMM  TPaBOM  MPEACTaBIseT  coOOif
OCYIIECTBICHUE TPAXKIAHCKOTO TIpaBa B BHJE JCUCTBUS WU O€3ICHUCTBUS,
MPUBOJIAIIECE K YMBIIUIEHHOMY WJIA HEOCTOPOKHOMY NPUUYMHEHUIO BpeAa MpaBam
WJIM 3aKOHHBIM MHTEpEcaM JPYroro Jiviia U CyIIeCTBEHHOMY HapyIICHUIO OJHOTO W3
HPaBCTBCHHO-TIPABOBBIX NPHHIIMIIOB T'PaKIaHCKOTO TmpaBa (J0OPOCOBECTHOCTH,
Pa3yMHOCTH U JIp.).

[Ipennoxennass  geduHANAST  CONEPKUT  HEOThEMJIEMbIE  TPU3HAKHU
37I0YMOTPEOSICHNS TPaXIAHCKUM TPaBOM, TMOJJICKANIUE YCTAHOBJICHUIO TIPH
KBATH(UKAIIMKA HCCIAEAYEMOTO SIBIICHUS: OCYIIECTBICHUE TPAXJTAHCKOTO TIpaBa B
BUJIC ICHUCTBUS WM OE3JECHCTBUS; BpEX MpaBaM WU 3aKOHHBIM MHTEpPECaM APYroro
JMILA; CYIIECTBEHHOE HApYLIEHNE HPABCTBEHHO-IIPABOBOTO MPUHIMIIA TPAXKIaHCKOTO
paBa; NPUYUHHO-CIECICTBEHHAS CBSI3b MEXAY OCYHIECTBICHUEM TPa)xAaHCKOTO
paBa ¥ BPEJOM IpaBaM WJIM 3aKOHHBIM MHTEpEcaM JIPYyTroro Julla U CyIIECTBEHHBIM
HapyIICHUEM HPABCTBEHHO-IIPABOBOI'O MPUHIIUIIA TPAXKIAHCKOIO MpaBa; OTHOIICHHE
K MOCJIEJICTBUSM — YMBIILJIEHHOE UM HEOCTOPOKHOE.

[Ipu3nak «Bpen mpaBaM WM 3aKOHHBIM HHTEpecaM JAPYroro Juia»
CBUJIETENBCTBYET, YTO MOCPEACTBOM COOTBETCTBYIOIIETO 3alpeTa IMPOUCXOIHT
3aliTa UHTEPECOB YUYACTHUKOB IPaXJaHCKUX MPAaBOOTHOUIEHUN. BriBoa 0 Hammuum
«CYILIECTBEHHOT'O HApPYIIEHUS HPABCTBEHHO-TIPABOBOTO MPHUHIIUAINA TPaXAaHCKOTO
mpaBa», B YAaCTHOCTH, NpEHAINOiaraer, 4ro eciu Obl 3aKOHOJATEeNh JETAIBHO
YpEryJIMpoBajl COOTBETCTBYIOIIUE OOIIECTBEHHBIC OTHOIIECHUS, TO B KOHKPETHOM
CUTyallil HEBO3MOXXHOCTh COBEPIIUTh JehCTBUE (Oe3neicTBre) cremoBaia Obl
HETOCPEJCTBEHHO M3 3aKOHOAATEIbCTBA. YMBICEN WM HEOCTOPOKHOCTh HMMEET
MECTO UMEHHO MO OTHOUIEHUIO K MOCIEACTBUSM.

[Ipuznaku  31m0ymoTpeOsieHuss TPaXTaHCKAM  TPaBOM, OTpaKEHHBIE B
chOpMyTUPOBAHHOM OIPEICIICHUH, TTO3BOJISIOT MPU PA3BUTUU OTHOIICHUHN BBISBIIATDH
HETIOMMEHOBAHHBIE B 3aKOHOJATEIHCTBE (POPMBI 3JIOYHOTPEOJICHUS] TPaKIAHCKUM
IPaBOM U C YYETOM DITOTO MPEeceKaTh BCE BO3MOXKHBIE (POPMBI 3JI0yMOTPEOICHUS
rpaxxmanckum mpasom [1; 3; 5; 7; 8; 9; 13; 14, 15; 17; 19].

4. Cnemudurka TPOTUBONMPABHOCTH 3JIOYNOTPEOJICHHS TPAKITAHCKUM IPABOM
3aKJIFOYAETCS B CIICAYIOIIEM: OCYIIECTBIICHHE TPa)KAaHCKOrO IpaBa Kak JEHCTBUE
(Oe3meiicTBUE), BXOASAIIEE B COCTAB 3JIOYMOTPEOJCHUS TPAKIAHCKUM TIPABOM,
SIBJISICTCSI TIPABOMEPHBIM U JIMIIb W3 MOCJIECTBUM, K KOTOPHIM OHO MPUBOAUT (BpE.
mpaBaM WJIM 3aKOHHBIM HWHTEpecaMm JApPYyroro JuIla, CYIIEeCTBEHHOE HapyIIeHHUE
OJIHOTO M3 HPAaBCTBEHHO-TIPABOBBIX MPUHIIUIIOB TPAKIaHCKOTO TpaBa), CIEAYET €ro
IPOTUBOIIPABHOCT. Llenb, crmocod u uHbIE MPU3HAKU MMOBEICHUS, HE OTHOCSIIUECS K
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MOCIEACTBUSIM, MOTYT CBHJETEIbCTBOBATH O 3JIOYNOTPEONCHUN TPaxJAaHCKUM
IpaBOM TOJBKO TOrJa, KOIrJa WX HAJIWYUE NPEANosiaraeT COOTBETCTBYIOIIHME
MOCJICACTBHSL.

[Ipu  oObsicHeHuu  crenuUKH  MPOTUBOMPABHOCTU  3JOYHNOTPEOICHUS
IPaXJaHCKUM  TPaBOM  HEOOXOAMMO  HCIOJIb30BAaTh  KAaTETOPHUIO  «YCJIOBHUS
BO3HMKHOBEHHSI M  CYIIECTBOBaHUS  MPOTUBONPABHOCTHY.  TpaguIiMOHHO
UCIIOJIb3YEMbIE B JIUTEpaType s TaKOTO OOBICHEHHS] KaTerOpUU «IIPEACIIb
OCYIIECTBIICHUS TpaBay, «IPEAeNbl MpaBa», «BUAUMOCTb IMPABOMEPHOCTH» HE
MO3BOJIAIOT OINPENETUTh OCOOCHHOCTH 310yNOTPEOICHHS TPakJaHCKUM MPaBOM Kak
MPOTUBOMNPABHOTO TTOBEICHUS.

BrisiBnennas crneuuduka TpOTHBONPABHOCTH 3JI0YNOTPEOICHUS TPaKIaHCKUM
IIPaBOM OIpPEJENAeT €ro MECTO B CHUCTEeME MPOTHUBOIPABHBIX JEAHUN, a TaKKe
MOKA3bIBAET, YTO MPOTHBOINPABHOCTH 3JIOYNOTPEOTICHUS] TPakJaHCKUM IPaBOM
HEOOXOUMO OTpaXkaTh 4Yepe3 yKa3aHWe Ha IMOCIEJCTBUS WJIM HHbIE MPU3HAKH,
MPEIToJIararoIie HACTYIICHHE COOTBETCTBYIOIIMX TocieacTBuii [1; 4; 7; 8; 9].

5. 3noynotpebieHueM rpakJaHCKUM IIPaBOM, B YaCTHOCTH, SIBJISICTCSL:

1) ocymiecTBiIeHHE TPa)XIAHCKOTO IpaBa MPU HAPYIICHUH YIPABOMOUYEHHBIM
JUIIOM YCTaHOBJIGHHOM 3aKOHOM WJIM JOrOBOPOM OOSI3aHHOCTH HE JEMCTBOBATH B
MPOTUBOPEUHH C MHTEPECAMH JIPYTOro JIMIa, BBI3bIBAIOIIEE MPUUMHEHNE Bpeaa paBam
WJIM 3aKOHHBIM MHTEPECaM JIPYToro JIMIIa;

2) OCYILIECTBIICHUE TPAXKJAHCKOTO TMpaBa, MPUBOIAIICE K  HAPYIICHHIO
paBEHCTBA YYACTHUKOB MPABOOTHOUICHWM, MPEANOJAralolliuXx paBEHCTBO IS
onpeAenéHHON TpyNmnbl JHI, W NPUYUHEHHIO Bpela NpaBaM WM 3aKOHHBIM
UHTEepecaM JIpyroro Juia,

3) oCyIIecTBIICHHE TPaXKTAHCKOTO TpaBa, BBIpAXKAIOIIeeCs B YKIOHEHHH Oe3
pa3yMHBIX MPUYUH OT COBEPILEHUS OMPEICIEHHOTO JEUCTBUS, €CIM B pe3yJbTaTe
TaKOT0 YKJIOHEHUS APYroe JIMLO He MOXET peaan30BaTh CBOE MPaBo (CBOM 3aKOHHBIM
MHTEpEeC) UK HapylIaeT TpeOOBaHUS 3aKOHOAATENbCTBA;

4) oCylIeCTBIICHUE TPaXIAHCKOTO TpaBa, MPOTHBOPEYAICe MPE/IICCTBYIOIEMY
MOBEJICHUIO, a TaKXKe MpPEKHEMY MHUCbMEHHOMY 3asBICHHMIO, Ha KOTOpbIE Apyras
CTOpOHa MoOrJla OOOCHOBAHHO IIOJIaraThCsl, M MPUUYHUHSIIONIEE Bpel IpaBaM WU
3aKOHHBIM MHTEpECaM JIpyroro Julia;

5) ocyliecTBlieHHE TPaXKIAHCKOTO MpaBa, HECMOTPs Ha rpyboe HapylieHHE
CBOMX OOS3aHHOCTEH, MPUUYMHSIOLIEE BpEJ MpaBaM WM 3aKOHHBIM HHTEpecaM
apyroro nuna (rpy0oe HapylieHue OOS3aHHOCTH HMEET MECTO TOrjaa, Korjaa
NPUYMHEHHBIA BpeJ HEYCTPAaHUM WM K BO3HHUKHOBEHHUIO IpaBa, OCYILECTBICHHE
KOTOPOTO NMPOUCXOIUT, IPUBEJIO HApyIIEHHUE O0SI3aHHOCTH);

6) ocyllleCTBICHHE TPAXKJAHCKOTO TpaBa IMyTEM HCIOIB30BaHHUS CIIOCOOOB
3alUThl HApPYIICHHBIX MpPaB, KOIJa TakO€ OCYIIECTBIIEHHWE MpaBa HE IO3BOJISET
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3aIIATUTH NPaBa WM 3aKOHHBIE MHTEPECHI YIPABOMOYEHHOTO JIMIA, HO MPUYHHSIET
BpeJ] IpaBaM WM 3aKOHHBIM UHTEpPECaM APYToro Juua;

7) OCYIIECTBICHHE TPaXTaHCKOTO MpaBa B MPOTHBOPEUUH C €r0 Ha3HAYCHHEM,
MPUBOJSIIEE K KOHKPETHOMY pe€3yJbTaTy Uil yIPaBOMOYEHHOIO M NPHYMHSIOLIEE
BpeJl MpaBaM WM 3aKOHHBIM HMHTEpEcaM JpPyroro JMIA, TOrAa, Korjga pe3ynbTar,
MIOJIy4aeMblil yIPaBOMOUYEHHBIM, MOKHO XapaKTepU30BaTh KaK MaJIO3HAYUTEIbHBIN
10 CPAaBHEHUIO C IPUUYMUHAEMBIM JPYTOMY JHIY BPEIOM;

8) ocymecTBieHHE TPAXKIAAHCKOTO TPaBa, €CIM OHO HE MOXKET UMETh JAPYrou
LEJI1, KpOME KaK IPUYUHEHHUE Bpea APYTOMY JIMILY.

[loumenoBanHbie  (QOpMBI  3JIOYNMOTPEOJIEHUS ~ TPaXAAHCKUM  MPABOM
MPECTaBISIOT co00i cucteMy (opM, HE BBIICISEMYI0 B paMKax KakKoW-1u0o0 u3
CYLIECTBYIOIUX B IOPUAMYECKON JHUTEpaType KOHIENUUN 3JI0ynoTpeOIeHNs
rpaXJIaHCKUM MpaBoM. B Kaxmol M3 Ha3BaHHBIX (OPM HMMEET MECTO YTOUHEHHE
IIPU3HAKA  «CYIIECTBEHHOE HAPYIIEHHE HPABCTBEHHO-IIPABOBOTO  IPHHIMIA
IPAXKJAHCKOIO MPaBa», 4TO 00JIEr4aeT BBISIBJICHUE U ONMCAHUE KOHKPETHBIX CITy4acB
37I0yNOTPEOJICHUS TPAXKTaHCKUM IIPaBOM.

[IpuBenénubie GopMbl 3710yHNOTPeOJICHUS TPAXKIAHCKUM TPABOM, SBISSACH
HaubOosee pacHpoCTpaHEHHBIMU (OpMaMH HCCIEAYEMOTO SIBICHUSA, YIPOIIAIOT
KBIM(UKALMIO 3JI0YyHOTPEOJICHUSI TPaXXTaHCKUM MPaBOM CyJIOM U O0JIErdaroT
3alIUTy MpaB U 3aKOHHBIX HHTEPECOB JHIl OT 3JOYHOTPEOJECHUS TIpa)kIaHCKUM
npasom [1; 2; 7; 8; 9; 13; 16; 18].

6. Cratero 9 'K mpennaraem HM3JI0KUTh B HOBOW PENAKIINH, BKIIOYAIOIICH:
HOBO€ HAaMMEHOBaHUE CTaThbU («3amper 3710ynoTpeOIeHUs IPaXAaHCKUM MPABOMY);
OTKpBITHIA TlepeyeHb Haubosiee pacHpoCTpaHEHHBIX (OpPM  3JI0YNOTpeOIeHUs
IPKJAHCKUM [PAaBOM; YKa3aHHE HAa BO3MOXKHOCTb JIMIA 3alMIIaTh CBOM IpaBa WM
3aKOHHbIE MHTEpPEChl TOCPEACTBOM HCIOJB30BaHUSI CHOCOOOB 3alllUTHI IMpasB,
npenycmoTpeHHsix B cT. 11 T'K (mpoekt 3akona ¢ mnpeajgaraeMoil pemakiuei
ct. 9 I'K).

N3menenne naumenoBanus ct. 9 ['K ¢ «IIpenensl ocyniecTBiIeHHS TPaKIaHCKUX
mpaB» Ha «3ampeTr 3JI0yNmoTpeOJieHHsT TpakIaHCKUM IPaBOM»  00ECIeUHT
COrJJaCOBAaHHOCTh HAMMEHOBAHUS U COJIEPKaHUS CTaThH.

BxiroueHne B CTaTbl0  COOTBETCTBYIOIIMX  (opM  370ynoTpebiaeHus
IPAKJAHCKUM IPaBOM CHU3HUT BEPOSITHOCTH MPOU3BOJIBHOIO TOJKOBAaHHS HOPMBI,
3anpemamied  37I0ynoTpedsieHne  TpaXJaHCKUM — MpPaBOM,  IOBBICUT €€
3¢ (PEeKTUBHOCTB, Oymer  cmocoOCTBOBATH o0ecIeueHuto eAMHO00pa3us
COOTBETCTBYIOIIEH CYyJI€OHON MPAKTUKH.

N3noxeHne eMMHCTBEHHOM 3aKOHOAATEIIbHO 3aKPEIUIEHHOM B HACTOSILEE BpEMS
(GopMbI 370YNOTPEOICHUS TPaXXAAHCKUM MPaBOM B HOBOM peNakUUU YCTPaHUT
BEPOATHOCTh HEOOOCHOBAHHBIX U YPE3MEPHBIX OTPAHUYEHHUN IPAXKIAHCKUX IIPaB.
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VYka3aHue Ha BO3MOXXHOCTBH TOJIb30BAaThCS BCEM CIIEKTPOM CIIOCOOOB 3aIWTHI
IpaB CO3JacT TapaHTHUW [0 3AIUTE JIUI, KOTOPHIM NMPUYHHEH BpPEI B Pe3yjbTaTe
3JIOYNOTPEOJICHUST  TPaXJTAHCKMM  MPaBOM, OT  PAJIMYHBIX  TPOSBICHHMA
370ynoTpeOIIeHus TpaxkaanckuM mpasom [1; 2; 3; 6; 10; 11; 16].

PexomMenganuu mno NPaAKTHYC€CKOMY UCITOJb30BAHUIO PE3YJIbBTATOB

[lomyuyeHHble B XOJ€ HACTOAIIETO HCCIEIOBAHHS PE3YyJIbTaThl MOTYT OBITh
HCIIOJIb30BaHBI MPU:

— COBEpILECHCTBOBAHMM  HAlUMOHAJIBHOIO  3akoHojarenscTBa  (CropaBka
[Tocrosinnoit komuccum Ilamarer mpencraButeneit HarmmonansHOro coOpanus
PecnyOnuku benapych mo 3akonomarensctBy, CrpaBka MUHHCTEPCTBA IKOHOMUKU
Pecnyommmku benapych, AKT PeciyOmkaHCKOM KOJIJIETHH aIBOKATOB),

— IPOBEICHUH KPUMHUHOJIOTMYECKOM 3KCIEPTU3bl MPOEKTOB 3aKOHOB, HWHBIX
akToB 3akoHonarenbcTBa (Akr u ChopaBka 'Y «HayuyHo-mpakTHuecKuil LEHTP
po0JeM YKpEIUIEHHs 3aKOHHOCTH W mpaBomnopsaka ['eHepambHOH NpOKypaTypsl
PecniyOnuku benapycoy),

— HalMCAaHWU METOJMYECKUX PEKOMEHJalUui B cepe MmpaBOINPUMEHUTEIHHON
nestensHocTn (AxkT u CnpaBka 'Y «HayuHo-mpaktuyeckuil LEeHTp mpoOiem
YKpEIUIEHUS] 3aKOHHOCTH M IMpaBoropsiaka ['eHepanbHoil pokypaTypbl PecryOynku
benapyce», Akt PecrryOnmkaHCKON KOJIJIETUN aJIBOKATOB),

— IOPUAMYECKOM KOHCYJIbTUPOBAHUH, MPAaBOINPUMEHUTEIBHON MPAKTUKE IPU
paspemnieHnn cyneOHbIX crnopoB (CmpaBka OKOHOMHYECKOTO cyna MMHCKOM
obnacTn),

— MOBBIIICHUH  KBaTU(UKALMK, TPOBEIACHUU  OOYy4aloUIMX CEMHHApOB,
IpernojaBaHuy, MOATOTOBKE yueOHOM muTepaTyphl (AKT PecryOnukancKkol KoJuieruu
aZIBOKaToB, AKT MHCTUTYyTa MEepenoAroTOBKH M MOBBIMICHUS KBaNU(UKALUUA CYACH,
pabOTHUKOB NPOKYpaTypbl, CYIOB M YydpexaeHuil roctuuuud bemopycckoro
roCyJapCTBEHHOIO  yHUBepcuTeTa, AKThl  bemopycckoro  rocyaapCTBEHHOTO
YHHUBEpCUTETa, AKT yupexxJaeHus oopasoBanusa Penepanuu npodcoro3oB benapycu
«MexyHapoanbiii yauepcutetr «MUTCO»),

— TAJIBHEUIINX TEOPETUYECKUX H3BICKAaHUSAX II0 BOMNPOCAM, CBA3AHHBIM C
COBEpIICHCTBOBAHWEM MEXaHU3Ma 3arpeTa 310ynoTpeOIeHHs TPaKIaHCKUM IIPaBOM.
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PI23I0MD

Kanypsein Ansikceii FOp'eBiu
3JIOYKBIBAHHE I'PAMAI3STHCKIM ITPABAM

KiouaBbisi CJI0BBI: 3JI0YKBbIBaHHE TPaMaJ3sHCKIM TpaBaM, aMapalibHbIA |
acalblsIbHBIA TAaBOJ31HBI, TpaMaJ3sHCKae MpaBamnapyldHHe, aaMoBa y abapoHe
npasa.

Mbraii nacnenaBaHHsS 3’AYIIsielllia BBISYJIEHHE 1 BBIPAIIPHHE TIAPITHIUHBIX 1
MPAaKTBIYHBIX TBITAHHSY, 3BSA3aHBIX 3 BBI3HAUPHHEM MIPBIKMET, MPaBaBOW MPBIPOJHI 1
BBIHIKAY 3JI0Y’KbIBAaHHS TPaMaI3sHCKIM MIpaBaMm.

Meraganariunylo 0a3y jacielaBaHHS CKJIQJalOlb JbIUIEKTBIYHBI METal,
aryJIbHaHaBYKOBBISI 1 CHEUbIUIbHBISI HAaBYKOBBISI METajbl Ma3HAHHS, Yy THIM JIKY
CICTOMHBI,  (apMmajpHa-JariuHbl, aHalizy 1 CIHT33Y, TICTOPBIKA-IIpaBaBhbl,
IapayHajabHA-IIPaBaBbl.

HaBykoBasi HaBi3Ha aTpbIMaHBIX BbIHIKAY. pacrpalaBaHa aryjibHas
TIapATHIKA-TIpaBaBasi MaJdJb 3JI0YKbIBAaHHS TI'paMa/I3sSHCKIM TmpaBaM | BBI3HAYaHBI
acabuiBaciil sie mpasiyJieHHs ¥ TajiHe rpamaja3sHckara npasa PacmyOmiki bemapycs;
BBISIYJICHBI ~ CYTHACHBIC IPBIKMETHI  3JI0YXKBIBAHHS TpaMaJ3SHCKIM  TpaBam;
chapMmyisiBaHa HOBa€ BbI3HAYDHHE MAHAMIS «3JIOYKBbIBAHHE TIpamMa3sHCKIM
npaBam»; BbI3Ha4YaHa CHelbIhika 3710y KbIBAHHS TPAMAJI3SIHCKIM MPaBaM; BBISYJICHBI
BoceM (opmay 3J0YKbIBAaHHS TpaMaJI3sHCKIM TpaBaMm; cdapMylisiBaHbl HaBYKOBa
aOrpyHTaBaHbIsS MPANaHOBHI MMa YJIacKaHAJICHHI MpaBaBora pATyJsSBaHHS 3a0apOHEI
37I0Y’KbIBaHHS TPaMaj3sHCKIM TpaBaM; pacrpariaBaHbl METaJ(bIYHbIS PIKAMCHIAIIbII
na MpbIMSIHEHHIO apThikyna 9 ['paMam3siHckara koadkca Pacmyosiki benapyce.

P3kamenaanpli na BbIKAPBICTAHHI: aTpbIMaHbIA ¥ X0/3€ JAacieIaBaHHsl BbIHIKI
MOTYIIb OBIllb BBIKAPBICTaHBI MPbI yIacKaHAJIEHHI HallblsTHAJIbHAra 3akaHa/JaycTBa,
HaIliCaHHI METAIBIYHBIX PIKaAMEHAIBI y chephl MpaBanpbIMSHIbHAN 3eHHACII],
IOPBIIBIYHBIX KAHCYJIBTAIBISX, MPAaBANPBIMSIHSIbHAN TMPAKTHIIbI MPBI BBIPANIIHHI
CYIOBBIX  CIpAYAK, TMPaBSIA3€HHI  HABYYAJIbHBIX  CEMiHapay, BBIKJIAJIaHHI,
NaJpBIXTOYIBI Byuy’OHAW JIiTapaTypbl, Hpbl AAJEHIIBIX AacielaBaHHAX TIapIThIKa-
NPBIKJIAJHBIX ACMIEKTAY 3710y KbIBAHHS TPaMaJI3sTHCKIM MpaBaM.

lasiHa BBIKAPBLICTAHHSI: HAaBYKOBas M3CHHACIIb, HapMaTBOpYas J3eHHACIIb,
MpaBanpbIMsIHUIbHAS TPAKThIKa, HABYYAJIBHBI MTPaIdC.
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PE3IOME

Kanypun Anekceit FOpreBu4
3JIOYIIOTPEBJIEHUE I'PA’KIAHCKHUM ITPABOM

KualoueBble ciioBa: 3510ynoTpeOiieHHe TPakJIaHCKUM IPaBOM, aMOpPaJbHOE U
acolrajIbHOE MOBEICHUE, TPaXKJaHCKOE MPaBOHAPYILIEHNE, OTKA3 B 3aIIUTE MIPaBa.

Heabio uccnenoBaHusi SIBISETCS BBIIBICHHE U Pa3pelICHHE TEOPETUUYECKHX U
MPAKTUUYECKUX BOMPOCOB, CBSI3aHHBIX C OINpEACICHHUEM TMPU3HAKOB, IPABOBOM
MPUPOJIBI U MOCIIEICTBUH 310yNOTPEOICHNUS IPAXKIAHCKUM PABOM.

MeT010/10rHYeCKY0 OCHOBY HCCIIEIOBAHUS COCTAaBISIIOT JAHAIEKTUYECKUI
METOJI, a TaKkKe OOIleHayyHble M CICHUAIbHbIE Hay4YHbIE€ METOJIbl ITO3HAHUA:
CUCTEMHBIH, (OpPMaJIbHO-JIOTUYECKUH, aHalu3a U CHHTE3a, HCTOPUKO-TIPaBOBOIA,
CPaBHUTENIBLHO-TIPABOBOM.

Hayunass HoOBHM3Ha NOJYYeHHBIX pe3yJIbTAaTOB: pa3paboraHa oOmas
TEOPETUKO-TIPABOBasl  MOJENb  3JIOYMOTPEOJICHUsT TPaKIAHCKUM  TPaBOM U
onpesiesieHbl OCOOCHHOCTH €€ TPOSBICHHS B OTpPacid TPa)kIaHCKOrO IpaBa
PecniyOnuku benapych; BBISBICHBI HEOThEMIJIEMbIE TMPU3HAKH 3JI0YMOTPEOICHUS
IPaXJaHCKUM  TPaBOM;  CHOPMYJIUPOBAHO  HOBOE  OMNpEACNICHUE  IMOHSTHS
«BIIOYNOTpeOIeHHEe  TPAKIAHCKUM  [PaBOMY; yCTaHOBJEHa  crHenuduka
MPOTUBOMPABHOCTH 3JI0YNOTPEOJICHUS TPaKJaHCKUM IPABOM; OMpPEEICHbBI BOCEMb
dbopm 310ynoTpeOseHUs TPaXAAaHCKUM IPABOM; CJeJaHbl HAYYHO OOOCHOBAHHBIC
OPEJIOKEHUs] [0 COBEPIICHCTBOBAHHMIO IPABOBOTO PETYJIHMPOBAHUS — 3allpeTa
30YNOTpEONIeHUsT  TPaXJAaHCKUM  MpPaBoOM;  pa3pabOTaHbl  METOJUYECKHE
pPEeKOMEHalMU 10 MpUMEHEHHI0 cTaTb 9 ['paxmanckoro konekca PecmyOmuku
benapyce.

PekoMeHJalUM 1O MCHOJIb30BAHUK): TOJYYCHHBIE B XOJI€ HACTOSIIETO
UCCIIEJIOBAaHMS PE3yNbTaThl MOTYT OBITh HCIOJIb30BAHBI MPU COBEPIICHCTBOBAHUU
HAI[MOHAJBHOTO 3aKOHOJATENIbCTBA, HAMMCAaHUM METOJUYECKHX PEKOMEHIalUud B
chepe MpaBONPUMEHUTEIBHON JEATENbHOCTH, IOPUIANUYECKOM KOHCYJIHTHPOBAHHH,
IPaBOMPUMEHUTEIHHON MPAKTUKE MPHU pa3pelieHnH CyIeOHBIX CIIOPOB, MPOBEACHUU
oOy4arolux CEeMHHApPOB, MPENOJaBaHUU, MOJATOTOBKE Y4eOHOU JMTEepaTypbl, Hpu
JaJIbHENUIINX HCCIEAOBAHUAX TEOPETUKO-TIPUKIIATHBIX aCMEKTOB 3J10YNOTPEOICHHUS
Ipa)XIaHCKUM TIPaBOM.

OO0sacTb  NpUMeHEHMs.  HayyHas  JESITEeNbHOCTb,  HOPMOTBOpYECKas
JeSITeIbHOCTb, TPABOIPUMEHHUTENbHAS TPAKTHKA, YU€OHBIH MpoLecc.
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SUMMARY

Kadurin Alexey
ABUSE OF CIVIL RIGHT

Keywords: abuse of civil right, immoral and anti-social behavior, civil offense,
refusal in protection of right.

The purpose of the thesis research consists in identification and solution of the
theoretical and practical questions related to the definition of signs, the legal nature
and consequences of the abuse of civil right.

The methodological basis of the research is made by a dialectic method, and
also general scientific and special scientific methods of knowledge: system, formal
logical, analysis and synthesis, historical legal, comparative legal.

Scientific novelty of the received results: designed general theoretical and
legal model of the abuse of civil right; identified features its manifestations in Civil
law of the Republic of Belarus; identification of essential signs of the abuse of civil
right; the formulation of new definition of the abuse of civil right; detection of
specifics of the abuse of right; identification of eight forms of the abuse of civil right;
formulation scientifically based proposals for improving the legal regulation of the
ban of the abuse of civil right; designed methodological recommendations for the
application of article 9 of Civil code of Republic of Belarus.

Recommendations for usage: the results received during the research can be
used at the national legislation improvement, writing of methodical recommendations
in the law-enforcement activity sphere, in holding training seminars, teaching,
preparation of educational literature, at further theoretical researches on the questions
connected with the theoretical and applied aspects of the abuse of civil right.

Area of application: scientific activity, rule-making activity, law-enforcement
practice, educational process.
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