LeccyanbHBIX HOpMax, TAKKe MOABEPIIINCH IepepadoTKe MOTOKEHHS MaTeprallb-
HOTO TpaBa. TakuMm 00pa3oM, MPOrpecc 3aKOHOIATENBCTBA HOCHT KOMIUIEKCHBIH
XapakTep. 3aKOH YCIOBHO pa3[elieH Ha JBE YacTH. MaTepHUabHO-IIPABOBas —
HanOoJIee MOJTHO UCKITIOYAET BO3MOKHOCTh HEOOOCHOBAHHOTO OCHApUBAHUS IS
HEeI0OPOCOBECTHBIX YUYACTHUKOB 000pOTa, CIIOCOOCTBYET CTAOMIM3AINN UMYIIIe-
CTBEHHBIX OTHOIICHHH; MPOLECCYaTbHO-TPABOBAs — MPUTOK BCEX CIIOPOB J0JI-
JKEH BJIMBATBCS B apOUTPAKHBIH CY/l IO MECTY HAXOXKICHHUS FOPUANIECKOTO JIUIIA,
BOKpPYT KOTOPOTO BO3HHUK KOHIHKT [3].

Hcxopst U3 BBINIECKa3aHHOTO, MOXHO CJIEIaTh BBIBOJI, YTO 3aKOHOAATEIbCTBO
no aHtupeinepctBy B PecryOnnke benapych pa3BHTO He JOCTATOYHO TOJIHO H
ONMpaeTcs Ha 3amaJHylo aHaJIOTHIO, YTO JAeT OOJNbIIe MIAHCOB JUIS YBETHYCHUS
KOPIIOPATHBHBIX 3aXBaToB. JIsl peIIeHus] JaHHOW MPOOJIEeMbl HY)KHO YCTPauBaTh
KPYIJIBIE CTOJIBI, KOH(GEPEHINH, B KOTOPBIX MOTYT IIPUHUMATH yJacTHe He TOJIBKO
YYEHBIC C TECOPETHUYECKOM 0a30i 3HAHUII MO JaHHOW MpoOJeMe, HO U MPAKTHUKH,
JIIOZM KOTOPBIE CTAJIKUBAINCH ¢ TAKUMHU IIPOOIeMaMu B IpodeccroHanbHOM nes-
TeJabHOCTH. B XO0I€ TaKUX BCTPECU 6y£[yT BBICTyIIaHbI MHEHHS T10 ITIOBOAY UCKOPEC-
HEHUS peiiIepcTBa M YCOBEPIIEHCTBOBAHUIO 3aKOHOIATENBHOM Oa3bl.
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Pexum KoMMepYecKoH TalHBI

Ananuu A. A., emyo. Il k. BI'Y,
Hayu. pyk. Jlaesckas E. B., kano. iop. nayx, ooy.

3akon Pecnyonuku bemapych ot 5 sHBaps 2013 1. «O koMMepueckoi Taii-
He» [1] (nanee — 3akoH) onpeessieT KOMMEPUYECKYH0 TallHy Kak CBECHHS JTF000-
ro xapakrepa (TEeXHHYECKOT0, MPOM3BOICTBEHHOIO, OPraHU3alMOHHOTO, KOMMEp-
4eCKOro, (PUHAHCOBOTO M MHOTO), B TOM YKCIIE CEKPETHI IPOU3BOACTBA (HOY-Xay),
COOTBETCTBYIOIIHE TPEOOBAHUSIM JIAHHOTO 3aKOHA, B OTHOLICHHH KOTOPBIX yCTa-
HOBJICH PEXKUM KOMMEPUECKO TaiHBbL.
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Jl1s mosty4eHust MpaBOBOW OXpaHbl, MIPEKIE BCETO, CBEAECHUS JIOJDKHBI HMETh
KOMMEPUYECKYIO [IEeHHOCTh — 00JIalaHie UMH IIO3BOJISET JIMILY IIPU CYILECTBYIO-
IIMX WIK BO3MOXKHBIX OOCTOATENLCTBAX YBEJIUUYUTH JOXOJbI, COKPATUTh PacXo-
b1, COXPAHUTH TIOJIOKEHNE Ha PBIHKE TOBAPOB, pabOT WX YCIYT MO0 MONYyYHTh
HHYI0 KOMMEpUYECKyI0 BbIrofy. MicXozis U3 JTaHHOTO Onpe/ieieH s, IOTeH I aIbHas
BBIFOJIa A7 CyObEKTa XO34HCTBOBAHMS, HKEIAIOIIET0 COXPAaHUTh OIPEACICHHYIO
uH(OpMAIHIO B CEKpeTe, MOKET HOCHTh Pa3lIMUYHbIA XapakTep, YTO JAeT BO3-
MOYKHOCTPH IIUPOKOTO MCTIOTIB30BAHHUS HHCTUTYTAa KOMMeEpUYeckor TaitHbl. OHaKO
KOMMepuecKas LIeHHOCTh MH(GOPMaLUH I ee 00IagaTesis ONpeaessieTesl IMEHHO
HEU3BECTHOCTBIO ITOH MH(OPMALUU TPETHUM JIHULAM.

Kpome xommepueckoil IEHHOCTH, CBEJCHUS JOJKHBI OTBEYATh CIIETYIOLUIUM
TpeOOBAHUSIM: HE SIBISATHCS OOLIEU3BECTHBIMU WM JIETKOJOCTYIHBIMH TPETHUM
JIMLAM B TeX Kpyrax, KOTOpble OOBIYHO UMEIOT JIEJI0 ¢ IOJOOHOr0 poja cBene-
HUSIMM; HE ABJATHCA OOBEKTaMU MCKIIIOUMTEIBHBIX IPaB HA Pe3yJbTaThl MHTEN-
JICKTYyaJIbHON J1€ATEIbHOCTH; HE OTHOCHUTBHCS K TIOCYJapCTBEHHBIM CEKpeTaM B
COOTBETCTBUU C 3aKOHOJATEIHCTBOM. MITOTOBBIM TPpeOOBaHHEM 3aKOHOJATEIbCTBA
JULSL IIPEJOCTABICHHs CBEICHUSM IIPAaBOBOM OXPaHbl B KaUeCTBE KOMMEPUECKOH
TaiHBI SBISIETCS] YCTAHOBJIEHHE YIPABOMOYEHHBIM CyOBEKTOM peKHMa KOMMep-
YeCKOM TallHbI B OTHOLIEHUH COOTBETCTBYIOIINX CBEICHUH.

PexxuM koMMepueckoll TaifHbl IpejcTaBisieT co0O0i MIpaBOBblE, OpraHU3allu-
OHHBIE, TEXHIYECKUE ¥ HHBIE MEPBI, IPHHIMAaEeMBbIE B LIEJISIX oOecrieueHuns KoH)u-
JICHITMATbHOCTH CBEACHHI, COCTABISIFONINX KOMMEPUECKYIO TalHy (cT. 8 3akoHa),
U BKJIIOYAeT B ce0sl CICAYIONINE MEPhl: OFPAHUUEHUE JOCTYNA K KOMMEPUECKOH
TailHe; onpeneneHue pabOTHUKOB, OTBETCTBEHHBIX 3a IIPUHATUE Mep [0 odecre-
YEHUIO KOHQHUIECHIIMATEHOCTH CBEACHHH, COCTABIISIONINX KOMMEPUIECKYIO TaliHy;
yueT JIull, HOJyYMBIIMX AOCTYIl K KOMMEpUYECKOH TaiiHe, perylIupoBaHHE OTHO-
LIEHUH, CBA3AaHHBIX C JOCTYIOM K KOMMEpUYECKOH TaliHe pabOTHUKOB U KOHTp-
areHToB.

Crenyer oOpaTUTh BHUMAHKE, YTO HCIIONb3yeMas B 3akoHe (GOpMyIHpOBKa,
OIpeesIoIasl HeOOXOAUMOCTb IPUHATHSA COBOKYIHOCTH MEp IO YCTaHOBIIE-
HUIO peKUMa KOMMEPUYECKOH TaliHbI, HOCUT UMIIEPAaTUBHBIN XapakTep U O3HaYaeT
00s13aTeTBHOCTH MPUMEHEHHMST BCETO KOMILIEKCa IepeunCIeHHBIX Mep. B cpaBHu-
TEJIHOM ILJIaHE HEOOXOMMO OTMETHUTD TOJIOKeHNsT MoienbHOro 3akoHa «O KoM-
MepuecKkoi TaifHe», nmpuasToro 23 mapra 2012 1. nocraHoBiaeHHeM Mexmapiia-
MeHTCKol AccamOnien rocynapctB-yuacTHukoB CoapyxkectBa HeszaBucumbix
Tocynapcts Ne 38-22 [2]. Crarest 12 taHHOTO TOKYMEHTA TaK)Ke ITPeyCMaTpUBaeT
HEOoOXOIUMOCTb IPUHATUS 00J1aaTeIeM KOMMEPUECKON TalfHbl, IEPEUHUCIICHHBIX
B JIAHHOM CTaThe MEp, U ONPEJIENIACT, YTO PEKUM KOMMEPUECKOI TaliHbI CHYUTACTCA
YCTaHOBJICHHBIM MMEHHO C 3TOTO MOMEHTa. Bmecte ¢ TeM, Jjajee UCIonb3yeTcs
OLICHOYHAs! (JOPMYIUPOBKA: MEPBI 110 OXPaHE KOMMEPUECKON TallHbI IPU3HAIOTCS
JIOCTATOYHBIMH, €CJIH: ) UCKJIIOYAaeTCsl AOCTYI K KOMMEPUYECKOH TaiiHe JH00bIX
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qur 6e3 cormacust ee obanaress; 6) obecrneunBaeTcsl BO3MOXKHOCTD MCIIONB30-
BaHUsI KOMMEPYCCKOH TalHbI PADOTHUKAMH | TIEPeav ee KOHTpareHTam 0e3 Ha-
PYIIEHHUS peKrMa KOMMeEpUecKoi Taibl (1. 6 cT. 12). dopManbHOE BHITOTHEHNE
YIPAaBOMOYEHHBIM JIMI[OM IIPEyCMOTPEHHBIX MEP 03HAYAECT YCTAHOBJIIEHUE PEXKU-
Ma KOMMEPUECKOW TallHbI, HO 3TH MEPhI MOT'YT OBITH TPU3HAHBI HEOCTATOYHBIMH
U TOrza CYObEKT XO3SHCTBOBAHMS JHIIUTCS BO3ZMOKHOCTH 3aIlUThl CBOUX HWHTE-
PECOB OT HEMPABOMEPHBIX JACHCTBHIA APYTHX JIHII.

3aKOH He COIEPXKUT TPEOOBAHUS O TOCTATOYHOCTH MEp 0 OXpaHe KoMMepUe-
CKO¥1 TaifHBI, OTHAKO U3 CMBICIIA TOJIOKEHUH CT. 8 TaKOKe BHITEKaeT HEOOXOAUMOCTD
NPUMCHCHUSI YCTAHOBICHHBIX 3aKOHOM MEp C MAKCHMAJIbHOM OTBETCTBEHHOCTHIO
U TIIATEIBHBIM IMOA00POM TaKHX CPEICTB U METOIOB, KOTOPBIE [TO3BOIISIT 0Oecte-
YUTh HHTEPECHI BIIACIbla KOMMEPUYECKOH TallHbI M HE JOIyCTHTH ¢ pa3rialiie-
HEe. BMmecTe ¢ TeM, Kak mpecTaBsIeTes], 3aKperuieHne moqo0Horo TpeboBaHus B
3aKOHOIATEIIbCTBE SIBISICTCSI LIEIECO00Pa3HBIM, OCKOIBKY OyAET CTHUMYITHPOBATH
BITAJICNBIICB KOMMEPUECKON TaifHbl 00Jee OTBETCTBEHHO MOAXOANUTH K PEIICHHIO
BOMPOCA O MPHUHATUH MeP 10 YCTAHOBICHHUIO PEXKUMA KOMMEPUECKOM TalHbI.
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AJIMUHHUCTPATHBHOE 3ajiep:kaHue GU3HIeCKOro JUIa
KaK Mepa olecrnevyeHust aIMUHUCTPATUBHOIO MpoLecca

Anopuesckas U. I, cmyo. |1l k. BI'DY,
Hayy. pyk. Bacunvesa IO. A., accucmenm

AJIMUHHCTpaTHBHOE 3aJepkaHne (HU3MIECKOTo JINIA SBISIETCST Mepoil obec-
MeYeHUsI aAMUHUCTPATUBHOTO IIpoLecca Hanboee CyIIECTBEHHO 3aTparuBalio-
el KOHCTUTYIHMOHHBIE MpaBa M CBOOOIBI JIMYHOCTH. HeoOXOIMMMO OTMETHTb,
YTO B YCJIOBHSIX IOCTPOCHUS MTPABOBOTO TOCYapCTBa M (POPMUPOBAHUS TPAXKIAH-
CKOTo 001IiecTBa BOIIPOCAM IOBBIIICHHS KaueCTBa IIPABOBOTO PETYJINPOBAHUS OT-
HOIIEHUH, CBA3aHHBIX C BO3/ICHCTBHEM Ha KOHCTUTYIIMOHHBIC IIPaBa U CBOOOJIBI
YeJI0BEKa, TOJDKHO Y/IeNATHCS 0c000e BHUMaHHE.

B cr. 8.1 IIpoueccyanbHO-HCIOTHUTENBHOTO Konekca Pecryonukn benapych
00 aJIMHHUCTPATHBHBIX MpaBoHapymieHusax (masee — ITUKoAIl PecryGmuku
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