CTBa W XapaKTEPHU3YIOTCsI pa3sHBIMH BO3MOXKHOCTSIMH B IUIAHE peaii3aluy 1
3alUTHl TpakAaHaMu uX 1paB. [Ipencramisercs, 4TO XapakTepHO ocoOeH-
HOCTBIO aJMHHHCTPAaTHBHOTO JAENHMKTa C yYETOM €ro BIACTHO-IIPABOBOIO
METOoJla PEryJUpOBaHMUs U MOPAJIbHO-3TUUECKON MHIN(PPEPEHTHOCTH HE MO-
TYT SBJSITHCS MOCATATENILCTBA Ha c(hepy JIMIHBIX MPaB YEJIOBEKA U TAKOBEIC
JIOJDKHBI BXOJHUTH B c(epy YrOJIOBHO-IIPAaBOBOI'O pEryiIHMpoBaHus. B Toxe
BpeMsl Ha COBPEMCHHOM 3Talle¢ pPa3BHTHC KOHIICIIIMN aJMHUHHCTPATUBHOU
OTBETCTBEHHOCTH M NPHHIMI SKOHOMHHU YI'OJIOBHOH pernpecchuu crocoOCTBO-
BaJIM MEPEBONIY HEKOTOPHIX JICSIHUN B pa3psii aIMUHUCTPATHBHBIX MPaBOHA-
pYIIEHHI.

11. YronoBHO-ipaBOBas MOJWTHKA, OTBEUAss HA HOBHIC BBHI30BBI KPUMHU-
HOT€HHOT'0 XapakTepa, MpeanoyiiaraeT Kak KpUMHHAIU3AIMI0, TaK U JEKpH-
MUHaIM3AIMI0 JIestHUid. HoBbIe pelieHus B cuCTeMe KiIacCU(HKALUK TIpe-
CTYITHBIX JISSTHAW, B YaCTHOCTH BBEJICHUE KOHIICIIIMHA YTOJIOBHOTO MPOCTYITKA
(HapyIIeHUs), MOTYT TIOBJICYh JCKPUMHUHATH3AINIO HEKOTOPBIX JCSHUH, U B
9TOM OfiHa M3 Iieed Takod HoBarwy. KpuMHHanm3aims Ha COBPEMEHHOM
JTane CBs3aHa C MPOTHBOJEHCTBMEM HOBBIM CHOCO0aM OpPTraHM30BaHHOW
MPECTYITHOCTH U TEPPOPHUCTUUCCKON NEATSTHHOCTH; KOPPYIIIMOHHBIM U KO-
JIOTHYCCKUM TPECTYIUICHUSAM; «OTMBIBAHHIO» JCHEXKHBIX CPEICTB; JCTCKOU
nopHOrpaduu; MPECTYIUICHUSIM B cdepe KOMIBIOTEPHOW OE30MacHOCTH;
SNIEPHOM, paJInallnOHHON M OHOJIOrn4ecKkol Oe30MacHOCTH U JIp., — M Tpeq-
ToJiaraeT ompesieieHNe YPOBHSI OMAacCHOCTH C OTHECEHHWEM K ONpeesieHHOU
KaTerOpHH MPECTYITHBIX JICTHIA.

V]IK 343.241

XPUCTUAHCKHUE HAYAJIA JIMIIEHUA CBOBO/IbI
KAK BUJIA HAKA3ZAHUA

A. B. [lluonosckuu,
KaHOuOam 1opuouteckux Hayk, 00yeHm
Benopyccruii eocyoapcmeennuiil yHusepcumem

Jlumenune cBoOOBI, Oymydl MEpOW ToCyIapCTBEHHOTO NPHHYXKJICHUS,
Ha3Ha4aeTcs MO MPUroBOpPY CyJa JMIY, IPU3HAHHOMY BUHOBHBIM B COBEp-
LIEHUM NpecTyIyieHns. J[aHHBIN BU HaKa3aHUs 3aKJIIOYAeTCs B MPELyCMOT-
pernbix YK u YUK Pecriyonuku benapych nuiieHnn 1 orpaHHyeHnH HEeJIoro
psina mpaB u cBoboj ocyxnéHHOro. B coorBercTBum co cr. 25 Koncrurymun
Pecniyonuku Benapyck rocynmapcrBo obecneunBaer cBoOOIy, HENPHUKOCHO-
BEHHOCTh M JIOCTOMHCTBO JUYHOCTH. OrpaHUuYEHHE WM JIUIIEHHE JTHYHOU
CBOOO/IBI BO3MOXKHO B CIydasiX M TMOPSIKE, YCTAHOBIICHHBIX 3aKOHOM
[1].JTnunast cBoOona sIBISETCS OMHUM M3 OCHOBHBIX KOHCTHTYLMOHHBIX aT-
prOYTOB JTF000r0 IMBHIM30BAHHOTO OOIIECTBA W COBPEMEHHOI'O IPaBOBOI'O
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rocynapcTBa. YkaszaHHass HopmMa OCHOBHOTO 3akoHa JIOITyCKaeT BO3MOX-
HOCTb 3aKJIIOUEHHS IO CTPaXKy YESIOBEKA, OHAKO C €ro MpaBoM Ha CyleOHYIO
TIPOBEPKY 3aKOHHOCTH 3a/iep KaHus UK apecTa.

Jlumenue cBoOOABI, Kak M JI000€ Ipyroe HaKa3aHUe, MPeIyCMOTPEHHOE
VYK Pecnyonuku benapych, IpUMeHSIETCsI B LIENSIX MCIPABIICHUS OCYX/EHHO-
IO U MPeAyNpeKASHHUs COBEpIIEHUs UM HOBBIX mpecTyruieHnid. Kpome Toro,
JIMIIEHNE CBOOO/BI 00ECIIeYNBaET JAOCTIDKEHNE LIENTH O0IIEero mpemynpexie-
HUS ¥, KaK CJIEAyeT U3 HOPMBI 3aKOHA, CO/ICHCTBYET BOCCTAHOBJIEHHIO COIH-
anpHOM cnpaBeuBocTH (cT. 44 YK) [2]. Peanusyst yka3zaHHBIE [IENTH, HaKa-
3aHUE B BHE JIMIIEHHS CBOOOIBI JIOJDKHO OOECIIEUMTbh, 10 BO3MOXKHOCTH
MaKCHMAaJIbHO, COpa3MepHbIH 00bEM JIMIIEHNH M OrpaHHYeHHH TpaB M CBO-
001 OCY’)XIEHHOTO BCEM TEM CTPaJaHUsIM IOTEpPIEBIIEr0, KOTOPhIE OH BBI-
HYXJIEHHO TOHEC BCIIEACTBHE COBEpIIEHHOro mpectymwienus. [Ipu stom
HY)XKHO NTOMHHTB, YTO HaKa3aHHWE HE CTaBHT Mepe COOOH 1elb MPUIMHEHUS
CTpaliaHHsl OCYXK/IEHHBIM. llcmpaBiieHHe OCYXIEHHOTO Ha OINpeleEHHOM
9Tarle CHHXPOHU3UPYETCS C IENbI0 CENUaTbHOTO TPeyNpekIeHUs IPecTy-
rieHnd. OHa JOCTUTaeTcsi, KOorna OCY>KAEHHbBIH He COBEpIIAeT HOBBIX Ipe-
CTYTLIEHUH.

CorlacHO XpUCTHAaHCKOMY BEpPOYUEHHIO Haka3aHue, ucxoxsuiee ot bora
WJIN Yepe3 4YeJIOBeKa, IIOCTUIaeT BCEX JII0JIeH, KOTOPhIe COBEPIIMIIH IIPECTYII-
JieHue npoTuB BeeBblHero wim Hapynmnu Ero ycraHoBieHHs, oOpeMeHNB
ce0s rpexoM. Takum obOpazom, npaBo bokue obGnuuaer 3710 M BoccTaHABIIHU-
BaeT YCTaHOBJIIEHHBIH borom mopsimok, cBuuerenscTBys o Ero cestoctu n
npaBeHOCTU. McXons M3 3TOro, LENbI0 JII000ro HaKa3aHWs SIBISIETCS BO3-
BpallleHHe COTPEUIMBIIEr0 K HPAaBCTBEHHOMY 00pa3y JKM3HH, MOCKOJIBKY Ja-
)K€ caMOe COBEPIIIEHHOE HaKa3aHHWe HE MOXKET HCKYIUTH YeJIOBEKa OT BIACTH
3JIBIX CHIL.

Haxa3zanue B Buze JHIIEHUS CBOOOBI, IPUUYMHSS ONpeNeN€HHbIE CTpa-
JIaHUs, B 3HAYUTENHFHO OOJBIEH CTENEHH NMPHU3BAHO MOKa3aTh yAaJeHHOCTH
OCYX/IEHHOTO OT bora u TeM caMbIM BBI3BaTh €0 CTPEMJICHUE K TIOJTyYEHHUIO
Boxxbelt momory.

Haxazanne opHOW W3 TJaBHBIX CBOMX MeENIei HMMeEEeT MOpajbHO-
HPaBCTBEHHOE BO3JIEWCTBHE HA BUHOBHOTO. 11 B 3TOM KJIfoue 3all0)KeHa XpH-
CTHAHCKas akcHoMa Bcell cylHocTH HakazyemocTd. B HoBoM, kak u B Ber-
XOM 3aBeTe, Haka3aHHe NMEET 3HaUeHUe ITOPULIAHUS IIH OOJIMUEHHUS B Tpexe:
«obmmun 6mwkHero TBoero» (Jles 19:17; cp. Ic 140:5) [3, c. 115; 593]. Taxk,
npopoku obmmuaror Hapox (Mes 29:21; Awm 5:10) [3, c. 823; 876], Moaunn
Kpectutens - Upoma (JIk 3:19) [3, c. 1086], pa30oiHUK HA KPECTe — CBOCTO
toBapuma (JIk 23:40) [3, c. 1123], Takxe nelictByer Cesaroii [lyx B oTHOIIe-
nun mupa (M 16:8) [3, c. 1152], To e cka3aHo u o Bo3zaeiicTBiM CBslleH-
Horo [Tucanus (2 Tum 3:16) [3, c. 1306].
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B bubnum HakazaHHe UMEET KaK WHAWBUAYAJIBHBIN, TaK W TPYNIIOBOM
XapakTep, TO €CTh BBICNSETCS OTBETCTBEHHOCTh 32 JIMYHBIE MTPOCTYIIKH H 32
TIOCTYIIKH Beero odmectBa. B 6ubneiickom yueHnn o HakasaHuu — B Berxom
1 HoBom 3aBere — ecTh CyIIeCTBEHHBIE pa3JIninsi OTHOCUTENIBHO €ro Leei n
KPUTEPHEB PAHKUPOBAHHS.

Berxwuii 3aBet paccmaTpuBaeT HakazaHUE KakK Kapy 3a MPOCTYIIOK, CIpa-
BE/IIMBOE BO3JIasHIE 3a coliestHHOe. TeM He MeHee, OCHOBHOW NPUHIIUIT BET-
X03aBETHOT'O BO3ME3[IMS «JIyllla 3a JyIry, IJa3 3a Iias, 3y0 3a 3y0, pyka 3a
PYKy, HOra 3a HoOry, o0O3KeHHe 3a 0003KEeHHe, paHa 3a paHy, ymud 3a
ymuo» JIeUCTBYET ¢ OrpaHMYCHUSIMM; a CaMO HaKa3aHWE MOXET CIY)KUTh
npocnasienuro bora (Mos 2:3; Wu 9:3) [3, ¢. 512; 1141]. DTa MbICcib HaX0-
JTUT CBOC BBIPAXKEHHE B Haka3aHuu, kotopoe Pad boxwuii (Mc 53:5-7) npussn
Ha Ce0s1 He 3a COOCTBEHHBIE MIPErpPeNIeHus], a 32 TPEXH JIPYTUX, YTOOBI MpH-
BecTH UX K Mupy ¢ borom[3, c. 720]. Uucyc Xpucroc, cam Cynps, npUHIMA-
€T CMEpTENbHYIO0 Kapy 3a TPEUIHUKOB W MHJIOCTUBO JapyeT MM XH3Hb. JTa
OecnipenenbHas 1r000Bb Xpucrta aaet npaBo Ero ydeHnKam OTIycKaTh Tpexu
Y BUHY IPOBUHMBIINMCSI, OCBOOOXKAsl MX OT HaKa3aHHs (LlEpKOBHOIO).

HoBerit 3aBeT npoHM3aH UACSIMU MTEPEBOCIUTAHUS W UCKYIUICHHS BHHBI
COTpENIMBIINM, TIOBUHOBEHHS W TIOKOPHOCTH BCSKOW JYIIU CYIIECTBYIOIIEH
BJIAaCTH, ycTaHOBJIEHHOH or bora. IlosTromy W Haka3zaHuWe, MCXOJSIIEE OT
CBETCKOM BJIACTH W UMEIOIIIEE 110 CBOEH NPHPOJIE, PABHO KaK U CaM MHCTHTYT
BJIAacTH, O0XXECTBEHHOE MPOMCXOKICHUE, YTBEPKAAETCS KaK HEOOXOANMBIN
MHCTPYMEHT PETYIHPOBAHUS U YIIOPSI0USHUS] OTHOLIEHHH B oOIecTBe. JTO
MPSIMO 3aKPEIUIEHO B CIIEAYIOMINX MOCTYNIATaX: «IIPOTUBSIIHICS BIACTH IPO-
TUBHUTCSI BOXKHIO yCTaHOBJIEHUIO. A MPOTHBSIIIMECS CaMU HABJEKYT Ha ceds
OCYXIIEHHE», «HaYaJIbHUK eCTh boXuii ciryra... OH He HAalpaCHO HOCUT MeY:
OH OTMCTHTENb B HaKa3aHUE JICNAIOIIEMY 3J10€», «H MOTOMY HaJ00HO ITOBH-
HOBAThCS HE TOJBKO M3 CTpaxa HaKa3aHus, HO U 1Mo copectu» (Pum 13:1-8)[3,
c. 1240].Takum obpa3zom, HakazeiBaeT Cam bor, maxe eciim OH HCHONB3yeT
Juis 3T0oro CBOUX CIIYT.

Haka3zanue 3a rpexu He Bcerja NpaBHIBHO OIIEHHBAETCS YEIOBEKOM,
KOTOPBIIl PYKOBOJICTBYETCSI, Yallle BCEr0, NCKIIOUUTEIEHO CBOMMU JIMYHBIMA
cooOpakeHHsIMU U MOTHBaMU. [1opoii AnuTeNnbHbIe, TOBTOPSIIONIINECS POSB-
JIGHUsI 371a W Tpexa JI0JIT0e BPeMs OCTAaIoTCsl Oe3HaKa3aHHBIMH, a ITOCIIENO0-
BaBlllee HaKa3aHWE JIMIICHHEM CBOOOIBI BOCIIPHHHUMAETCS YEIOBEKOM Kak
TSDKKOe OpeMsi 0e3 CO3HaHMSI COOCTBEHHOW BHHBI. DTO Ka)Kylleecs IPOTHBO-
peurie ocobeHHO oTpaxkeHo B noydenusix Mosa (Mos 21:7-34), Exknecnacra
(Exxi 5:1-19, 6:1-12) u aBTopa [Tcanma 72 [3, ¢.523; 620-621; 564-565].

XpucTtuaHckass Mopajb, JOMYCKasl JIMIIEHHE CBOOOIBI KaK HaKa3aHue,
Npe/rnoiaraeT OTAeNNTh IPEIIHAKa OT Ipexa, HO €CIM HaKa3aHHBIH yropcT-
BYET B CBOEM Ipexe, TO HaKa3aHHEM €My MOXKET CTaTh CMEpPTh. TONBKO B TOM
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cilydae, ecld BUHOBHBIN NPHJET K MPH3HAHHUIO 3aKOHA BOXXKbero kak HOPMBI
TIOBE/IEHHS U BMECTE C TEM CO3HAET CBOIO BHHY, HaKa3zaHHE MOXKET eMy Io-
Moyb. B HoBoMm 3aBere 3TO O3Hauyaer, 4yTO NMPOBUHUBIIMICS MOAYMHSETCS
3akony Boxxbemy, W 3TOT 3aKOH CTaHOBHTCS JJIsl HETO B KOHEYHOM HTOTe
«neropoauTeneM ko Xpucty» (I'an 3:24) [3, ¢.1276].

U3 conepxanust CesimenHoro [lucanus cnemyer, 4To JUIIEHHE CBOOO-
JIbI TIPUMEHSUIOCH B Pa3HBIX BapHaHTax: 3aKitoueHue B TeMHuly ([esH 5:25;
12:3-4), nomenieHre B TEMHHIy C 3a0MBaHHEM Hor B konony ([desn 16:24),
conepxanue B kperoctu (esn 23:10) [3, ¢. 1167, 1178; 1186; 1196].

B Gonee nozaHee Bpemst yaie craiyd NpuOeraTb K TFOPEMHOMY 3aKIIIO-
yeHuro. Takas Mepa HakazaHWs HE IpeaycMaTpUBajiach BETX03aBETHBIM 3a-
KOHOM, OJIHAaKO IMPOKO mpumeHsutack B Erumnre. K aToMy Hakazanuio mo-
0aBISUTHCH JIEHEeXHBIE IITpadpl, Hampumep, cepebpom (Brop 22:19) [3,
¢.190], Bosmemenue ymepda (Mcx 22:4-15) [3, ¢.75], mponaxa B paOCTBO U
pa3IM4HBIE TEJIECHBIE HAKa3aHMSI.

3a psa NpecTyIuIeHWH JIMIIEHHE CBOOOJBI XPUCTUAHCKUM KOHIIETITOM
BOOOIIIEe HE IpeaycMaTpuBaercs. Tak, Bo3MelleHHe yiiepOa sBIsieTcs Haka-
3aHHEM 3a BOPOBCTBO U 3a YIepO, MPUYMHEHHBIH UMyIecTBy apyroro (Mcx
22:2-15 u cnen.) [3, c. 75]. B myxe sToro npennucanus 3akxeil Bo3Bpamaer
HENpaBeHO HAKUTOE MM OOraTcTBO, BO3Mellas yHmiepd B MHOTOKpaTHOM
pasmepe (JIk 19:8) [3, c. 1115].

VY u3pannbTSIH HaKa3aHUEM 332 HEKOTOPbIE BHIbI MPECTYIUIEHUH MOTJIH
ciryxuts odon (Brop 25:1-3) [3, c. 193]. Ot npeanucaHHBIX COpOKa yaapoB
TIO3/JHEE CTAJIN PUMEHSTH «COPOK 0€3 OJJHOT0», YTOOBI HU B KOEM CIIydae He
nepecTynuTs 3Ty rpanuny (cp. 2 Kop 11:24) [3, c. 1270].

AHanu3upyst CMBICT HaKa3aHWsl, €r0 BUJBI U [IEJIM IPUMEHEHUs 110 Ouo-
JIEWCKUM KaHOHAaM, MOXKHO TPHHTH K BBIBOAY, YTO TEJIECHBIE, NMYIIECTBEH-
HBbIE HaKa3aHWs, JHMIIEHHE CBOOOIbBI, a B psiJie CllydaeB — CMEpTHas Ka3Hb,
ObUTH JEHCTBEHHBIM METOJIOM NPHBIICUSHHUS] OTCTYITHHMKA OT boxbux 3ako-
HOB K OTBETY 32 COJISSTHHOE.
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VK. 343.9

CYIIHOCTHBIE TIOAXOAbI K TIOHUMAHUIO YEJIOBEKA
B COBPEMEHHOW KPUMWHOJIOT 1A

B.II Illuenox,
O0OKMOp 1pUOUHeCcKUx Hayk, npogeccop,
Benopyccruii eocyoapcmeennviil yHusepcumem

['maBHO# 3ajayeil KPUMHUHOJIOTMM KaK HaJl OTPaclieBOM IOpUAMYECKOM
HAyKU SIBIISICTCS pa3paboTKa JIOJITOBPEMEHHBIX KOMILICKCHBIX MEp IO 03J10-
POBJICHHIO OOIIECTBA MOCPEICTBOM MPOPHIAKTHKH (MIPEAYIPEKICHUS) TPO-
TUBOMNPABHOIO, B MEPBYIO OYEpe/b, MPECTYIMHOIO MOBEJEHUSI €r0 YJICHOB.
NMeHHO paau HOCTHMXKEHHs] 3TOM UENM KPUMHUHOJOTHSI M3ydaeT MpecTyIl-
HOCTb B II€JIOM, €€ Pa3JInYHbIe MPOSBJICHUS, & TAKKE KOHKPETHBIE MPOTUBO-
MPABHEIC JICSTHUS W JIMI, UX COBEPIIUBIIMX. MOXHO MO-pasHOMY (HOPMYITH-
poBaTh OOBEKT ATOH HAYKH, €€ MPEIMET, CUCTEMY, TPUMEHSICMBIC METOBI U
METOJIMKH, HO 3TO CYIIECTBEHHO HE BIIMSET HAa HAJIWYKE BbIIIEYKa3aHHOU
TJIaBHOM 1LI€M JaHHOM OTpaciu HaydyHOro 3HaHus. C MO3UIMN YKa3aHHOMN
LeNH, 3HAYeHWE KPUMUHOJOTHUHU BBIXOAMT JAJeKO 33 pPaMKH MPHUKIAJIHOU
ropuIuIeckoil Hayku. OHa sBIsIeTCS OAHOMN U3 (DyHIaMEHTAJIBHBIX IOPHIIIYC-
CKUX Hay4YHBIX NUCIUIUIHH. Pa3paOoTka MmyTeil u CpPe/CTB MPEeNyNpeKICHUS
MPECTYITHOCTH ¥ WHBIX ()OPM OTKIIOHSIOIIECTOCS MOBEICHIS JIFOJICH HAIIPaB-
JICHO Ha O3JIOPOBJICHHUE BCETO OOIIECTBA, Ka)JIOT0 KOHKPETHOTO YeJIOBEKa
BHE 3aBUCUMOCTH OT €r0 MHAMBUAYAJIbHBIX XapaKTEPUCTUK, a TaKXKe TOJIH-
THYECKOT0 PEXHMa, MPABOBOH CHCTEMBI, OCOOCHHOCTEH JTEHCTBYIOIIETO 3a-
KOHOJIaTEIbCTBA U MHBIX OCOOCHHOCTEH CYIIECTBYIOIIETO IIPpaBa U ToCcyaap-
crBa. Uto mMoxer ObITH OnaropojHee 3Toi 3anaun? PaccmarpuBas KpUMHUHO-
JIOTUIO TOJ] TAKUM VYIJIOM 3PEHHsI, CTAHOBUTCS OYEBUIHO, UTO €€ 3HAUCHUE
BBIXOAMT JAJIEKO 32 PaMKH IOpUCHPYIEHUUU B 1eqoM. OHa SIBISIETCS BaxK-
HEHIel o0IeryMaHUTapHON TUCIUIUITMHON, TaK KaK MMEHHO MPECTYITHOCTh
CIIY’KUT WHIMKATOPOM YPOBHS TapMOHHH JIFOOOT'0 00IIecTBa, 3PPEKTUBHO-
CTH €r0 3KOHOMUKH, YCIOBUH KH3HH M 0€30MacHOCTH Jronei. Jlymaro, He
BEI3BIBACT COMHCHHUU TOT (AKT, YTO OE30MACHOCTh OT MPECTYITHBIX IOCSTA-
TENBCTB SIBIIACTCS JKU3HCHHO BAXKHON MOTPEOHOCTHIO (HYXKIOH) Ka)JOro
YEITOBEKa, a ¢ 00ECIICUCHUE,- OTHON U3 CTPATETHYECKUX 3a/1a4 TOCYAapCcTBa
KaK 0c000i1 OpraHnu3anuy MOJTUTHICCKON BITACTH.
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