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BBenenue. Boicokas cTeneHb aKTyaJlbHOCTHU JAHHOM TEMbI IPEAOIIPEIE-
JIeHa €€ 0COObIM MECTOM B CUCTEME€ BHYTPMCEMEMHBIX OTHOILIEHMIA, T10-
CKOJIBKY UMYILIECTBEHHbIE OTHOILLIEHMSI CYIIPYTOB CO3AAI0T MaTepUaJbHYIO
OCHOBY XM3HU CEMbMU.

bbL10 MpoBeaeHoO ucciaegoBaHWEe U CpaBHEHME MOpPsiAKAa MPUMEHEHUS
MHOCTPAHHOTO 3aKOHOAATEJIbCTBA B OTHOLIEHUU JTUYHBIX HEMMYIIIECTBEH-
HbIX M UMYILIECTBEHHBIX IIpaB CYIIPYTrOB, PACCMOTPEHME ITPOOIeMbl HOTPEO-
HOCTHM MPaBOBOI0O peryadpoOBaHUsI TaKMX OTHOILIEHUI HA HallMOHAJIbHOM
YpPOBHe, IpaBa oOpallleH!sI CylpyraMyu K HallMOHAJIbHOMY 3aKOHOJATEb-
CTBY IPHU pelIEeHUN UMYILECTBEHHBIX BOIIPOCOB, BhISIBIEHNE HEJOCTATKOB
B IaHHOM c(epe, a TakxKe HaxoXIeHUe IyTeil UX yCTpaHEHMUS.

Bce cepbl M acnieKThl XKM3HU CEMbU, B TOM YMCJIE U NPpOoOJIeMBbI IIpa-
BOBOTO PEryJIMpOBaHUS CeMEMHbBIX OTHOLLIEHUI B LIEJIOM 1 OTIACJIbHBIX UX
IPyIIN, TIPEICTaBISIOT COO0I MpeAMET MOBBILLIEHHOIO MHTEpEca, BKIOYas
HayKy. He aBJIsI10TCSI UICK/TIOUEHWEM U TTPOOJIeMbI IPAaBOBOIO PEryJIMpOBaHUS
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CYNpPYK€CKMX OTHOLLIEHU I, B TOM YMCJIe OTHOLLIEHU ITO TTOBOY MMYIILIECTBA
Y HEMMYIIECTBEHHbIX OTHOLIIEHUH [2, ¢. 132].

B Pecniyonuke benapych OpayHbIii JOTOBOP — SIBJI€HME HOBOE U MaJIO-
HCCJIEIOBAHHOE. DTO BBI3BAHO TEM, YTO benapych CpaBHUTEIbHO HEIABHO
cTaJla He3aBUCHUMBbIM TOCYAApCTBOM, HAXOISICh O 3TOTO B COCTaBE OBIBIIETO
CCCP, B KOTOpPOM TrOCITIOACTBOBaIa €AMHas MIEeO0J0TUsI, OCBElIalolasi BCe
cepbl OOLIECTBEHHOM XW3HU, B TOM YUCJIE€ 1 OpavyHO-CEMEMHbBIE OTHO-
meHud. [1o panee neicTByoleMy OpadyHO-CEMEMHOMY 3aKOHOAATEILCTBY
MMYILIECTBEHHbIE OTHOLLIEHMS CYIIPYTOB PEryJIMPOBAIUCh TOJIbKO 3aKOHOM.
Kaxkue-n1100 cornaiieHus1 Mo yrpapJeHUIO U PaCIIOPSIKEHUIO UMYILIECTBOM
MPOTUBOPEUYMIIM 3aKOHY U SBJISLUIMCh HenelcTBUuTe AbHbIMU. Kak IpaxkngaH-
ckuii kogekc 1964 r., tak u Kogekc o Opake u cembe 1969 1. mpeaycMaTpuBa-
JIU, 4TO «MMYILIECTBO, HAXKUTOE CyIIpyraMu BO BpeMsi Opaka, sIBJIsIeTCsT 001Ieit
COBMECTHOI COOCTBEHHOCThIO». [Ipeanonaraaochk, YTO B COBETCKOM CeMbe
JYXOBHOE HavyaJIo peobiagaeT Hall MaTeprUaabHbIM, UMYIIIECTBO CYIIPYTOB
B OCHOBHOM COCTaBJISUIA MPEAMETHI ITOTPeOaeHUS (0aexaa, MeOeab U T. 11.),
MMO3TOMY JIeJINTh, KaK MpaBujIo, 0bL10 Hevero [1, c. 205].

CeronHsi B MUPOBOM MPaKTUKE CYILIECTBYIOT ABE pa3HOBUIAHOCTU bpau-
HBIX JOTOBOPOB (KOHTPAKTOB): TaK Ha3biBaeMasi aMepUKaHCKasi MOJIEIb
OpayHOro 10roBopa M €BpoIeicKasl.

B amepukaHcKoii MoAeu IpeaMeTOM JOTOBOpPA MOTYT ObITh KaK UMY-
ILIECTBEHHbIE OTHOILEHUS CYIIPYTOB, TaK U JIMYHBIC HEMMYILIECTBEHHbIE OT-
HouleHus. HampuMmep, BOmpockl, Kacalwliuecsi BOCIUTaHuU aeTeid. B eBpo-
MEMCKOM ke MoAeIUu MpeaMEeTOM OpayHOro JOTOBOpPa MOTYT ObITh TOJIBKO
UMYIECTBEHHbIE OTHOIIEHHUS CYIIPYTOB.

MexnyHapoaHast yHU(UKALMS KOJUIM3UOHHBIX HOPM, perjaMeHTUPY-
IOLIMX UMYILIECTBEHHbIE OTHOLLIEHUSI CYIIPYroB, HalllJla CBO€ OTPaXXKECHUE
B [aarckoii KOHBEHLIMK O MpaBe, IPUMEHMMOM K MMYIIECTBEHHBIM OTHO-
LIEHUSIM CynpyroB, npuHgaToi 14 mapta 1978 . (nanee — KonseHuus). B co-
OTBETCTBUU € 3TO KOHBEeHLIMEN peXXrM MMYIIEeCTBa CYIPYroB ONpeaesisi-
€TCs1 110 3aKOHY T'OCYIapCTBa, B MOJIb3y KOTOPOTO CYNPYTU Cleaalu BEIOOP
rnepen BCTyiieHrneM B Opak. [1pu oTcyTcTBMY BEIOOpA BCTYNAKOT B ACUCTBUE
cnenuaabHble mpaBuiaa KoHBeHLIMK, onpeae/saiole NpUMEHMMBbIN 3aKOH
M Jarollyre cynpyraM mpaBo BeIOpaTh Apyro mpaBoBoi pexkxuM. Beioop mipu-
MEHSIEMOT0 3aKOHA JOJKEH ObITh SBHO BBIPAXKE€H WJIM CHELIMATIBHO OTOBOPEH
B OpayHOM JOTOBOPE.

Poccuiickoe 6GpauHo-ceMeifHOe 3aKOHOIATEIbCTBO MPEI0CTaBUIO BO3-
MOXHOCTb CYINpyraM BbIOMpaTh NPUMEHUMOE MpaBO IMPU 3aKJIIOUYESHUU
OpavyHOro 10roBopa WM CorjaiieHus o0 yruiaTe aIMMEHTOB IIPU YCJIOBUU,
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YTO OHU HEe UMEIOT OOIIEro IrpaXkIaHCTBA WUJIM COBMECTHOTO MECTa XXUTEJIb-
ctBa (4. 2 cT. 161 CemeitHoro koaekca Poccuiickoit @enepannn) |3, c. 232].
JlaHHasi HopMa MpeACTaBIsIeTCs BeCbMa MPOrPECCUBHOMN, MOCKOJIbKY OHA
OCHOBaHa Ha YBaXXEHUM CBOOOJIbI CYIIPYTOB CAMOCTOSITEILHO ONPEAC/ISITh
CBOU B3aMOOTHOLIEeHMsI. TakuM 00pa3oM, Cyipyru MOTYT U30paTh JJIsl Ce0st
3aKOHOJATEJILCTBO TOM CTpaHbl, C KOTOPOM OHM YYBCTBYIOT HAaMOOJIbIIYIO
CBSI3b MJIM TIPABO KOTOPOU CUMTAIOT s ce0s1 HanboJiee 61aronpusTHHIM.

B 6pauHo-cemeriHoM 3akoHOmaTebcTBe Pecryonvku bemapych oTCyT-
CTBYET HOpMa, PEryJIMPYyIoLIas MOPsIOK MPUMEHEHMS] MTHOCTPAHHOTO 3aKO0-
HOJIATeJIbCTBA B OTHOLLIEHUHY JIMYHBIX HEMMYIIECTBEHHBIX 1 UMYILIECTBEHHBIX
MpaB CyIIPYroB, U B YaCTHOCTU OpavyHOro J0roBopa.

[ToTpeOGHOCTh MPaBOBOIO PeryJupoOBaHUsI UCCIAEAYEMbIX OTHOLIEHUM
Ha HallMOHAJIbHOM YPOBHE CYyIIeCTBOBaja B JOCOBETCKMI 1 COBETCKMIA Me-
PUOIbI CYIIECTBYET U CETOAHSI, YTO MOATBEPKIAETCSI UCTOPUKO-CPABHUTE]Ib-
HBIM aHaJIU30M 3aKoHoaaTeabcTBa Pecnyonvku benapyce.

BoiBoapl. TakuMm 00pa3oM, cunTaeM 1iejiecoo0pa3HbIM BHECTU U3MEHEHUS
B JICUCTBYIOIIEE 3aKOHOAATEIbCTBO M BKIIOYNTL B pa3aen Il Kogekca Pe-
cnyonrku bemapych o Opake u cembe CT. 23.1 «J/InuHble HEMMYILIECTBEHHBIE
1 UMYILECTBEHHBIC ITpaBa M 00513aHHOCTU CYIIPYTrOB», B KOTOPOU 3aKpeNuTh
MpaBo BbIOOpA CynIpyraMM HallMOHAJILHOIO 3aKOHOAATEIbCTBA, IPUMEHM -
Moro Kk bpauHoMy noroBopy, B ciaydae €cjay OHM HEe UMEIOT OOILEero rpax-
JAHCTBA, a TAKXKE 00IEero MecTa XXUTeJIbCTBA.
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