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 [Abstract]The article is dedicated to legal and social policy strategies of combating corruption. In the first part of the article, supranational initiatives concerning prevention and combating corruption, including the respective legal acts of the Council of Europe, the European Union and the UNO are presented. In the second part of the article, national regulation in the field of corporate law and initiatives of corporations regarding corruption prevention are addressed.
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Introduction
The task of combating and, in particular, preventing corruption (active and passive bribery) in the public and private [8] sectors is one of the most significant challenges facing modern societies. It involves many aspects, including how to respond to instances of corruption and the establishment of a deterrent legal framework (prevention) as well as legal measures taken by States in response to such injustices (repression) [7]. The reasons for this are manifold since it is an issue that affects business, the public sector and society in equal measure. In the public sphere, i.e. in regard to parliamentary affairs and the relationship between state and citizen, corruption causes society to lose trust in the operability and in particular the fairness of the work of the parliament and public administration. In the commercial sphere, meanwhile, corruption distorts the operation of free competition and thus causes significant economic harm [5]. 
Efforts to combat and – more importantly – develop effective strategies to prevent corrupt practices in the public and private domains cannot be limited to national measures. The irrepressible forward march of globalisation in the economic sphere means that crimes of corruption do not respect national borders; this results not only in a universal loss of trust in the transparency of public structures but also in significant damage to the world economy. 

If the fight against transnational corruption is to be effective it requires – apart from the necessary far-reaching criminal law measures employed as ultima ratio [10, p.8 ff] – the establishment of a supranational strategy of a binding normative character aimed at preventing corruption and which would facilitate effective international cooperation between all national public authorities tasked with addressing the problem. 

Supranational Initiatives to Combat Corruption

Over the last few decades numerous supranational treaties on combatting and preventing corruption have been adopted by the Council of Europe, the European Union and the United Nations. The most important agreement for our current purposes is the United Nations Convention against Corruption [12], adopted by the UN General Assembly on 31 October 2003. The Convention’s main aims are to promote and strengthen measures to prevent and combat corruption more efficiently and effectively and to promote, facilitate and support international cooperation and technical assistance in the prevention of and fight against corruption, including in asset recovery. The concrete preventative measures to be taken by States Parties set out in the Convention include the need to establish codes of conduct for public officials, the introduction of measures to ensure the independence of the judiciary, reliance on objective criteria in the context of hiring and promoting public officials and public tenders, the promotion of transparency and accountability in the management of public finances and in the private sector as well as the active participation of civil society in the prevention of and the fight against corruption. The Convention also includes provisions on cooperation between relevant national authorities and a system of international administrative cooperation. 

The Federal Republic of Germany signed this Convention on 9 December 2003 but had not ratified and implemented the necessary reforms relating to provisions on bribery of elected officials and on political party donations and sponsoring at that time. Germany’s failure to ratify the Convention was largely due to the fact that the obligation to broaden the scope of criminal liability for bribery of elected officials had not found majority support among the German political parties, even though a number of bills have been proposed which would bring § 108e of the German Criminal Code on bribery of political delegates in line with the UN Convention against Corruption [6]. The German legislator ratified the Convention on 12 November 2014 [2], and the Convention entered into force on 12 December 2014.  
Preventative Provisions and Strategies in Company Law

In the last number of years a range of company law provisions have been introduced in Germany in a bid to encourage corporations to step up the fight against economic crimes, including corruption. Of particular importance is the Corporate Control and Transparency Act (Gesetz zur Kontrolle und Transparenz im Unternehmensbereich, KonTraG) from 27 April 1998 [1]. The German legislature drew up this law in response to the amount of corporate collapses and fraudulent activity linked to large companies, incidents which led to a call for transparent and reliable management and monitoring systems and an effective early risk detection strategy within German corporations. The Act on Disclosure of Executive Board Remuneration (Gesetz über die Offenlegung der Vorstandsvergütung) in turn established a basic obligation to provide detailed information on the remuneration of executive board members. The shareholders do, however, have the power to decline to release individualised information. In response to some of the corporate abuses that led to the financial crisis, the Act on Disclosure of Executive Board Remuneration set down provisions on the remuneration of board members of stock corporations, e.g. that bonus payments be appropriate and that remuneration be orientated towards the long-term success of the company. 

2002 saw the entry into force, following numerous revisions, of the German Corporate Governance Code, which also includes provisions to combat economic criminality within corporations. The Code does not represent binding law but is instead a voluntary set of regulations. The executive and supervisory boards of publicly listed companies are, however, obliged to submit an annual declaration detailing whether the recommendations of the Code have been/are being observed and setting out which points have not been adhered to. This obligation to report on compliance with the Code’s standards exerts significant pressure on the companies to adhere to the rules since the capital market places great importance on transparency and commercial candour. 

The Code’s main goal is to improve the quality of corporate governance within German corporations. In the long term, the Code aims to make the German corporate governance system transparent and coherent and to foster trust in the management and monitoring of publicly listed German companies among international and national investors, customers, employees and the public. The Code also makes reference to recommendations and statutory provisions which – directly or indirectly – play a preventative role. 

While adherence to these recommendations is not legally binding, the great importance placed on transparency and openness by the capital markets means that the requirement to report on adherence exerts considerable pressure on companies to comply with the Code. Failure to provide sufficient information often leads to a drop in interest in the company’s shares and a subsequent fall in share price. In this way, companies are indirectly required to adhere to the provisions of the Corporate Governance Code. 

For this reason all publicly listed German companies now have a ‘compliance department’, the head of which is generally referred to as the Chief Compliance Officer (CCO), or occasionally as the Chief Risk Officer (CRO) or the Director of Corporate Governance. Increasingly, even small and medium companies are now also employing the services of a compliance officer. 

Corporate compliance may be understood as a company’s adherence to and compliance with codes of conduct, directives and laws. The damage caused by accounting fraud and other criminal dealings undertaken by the management of US firms Enron and WorldCom prompted the US legislature to draw up the Sarbanes Oxley Act in 2002, which contains comprehensive provisions detailing the internal corporate compliance structures a company is required to have. (West) European countries are also embracing the idea of corporate compliance. As previously described, the German Corporate Governance Code entered into force in 2002 and contained provisions designed to combat corporate crime within companies.  

Of course it is questionable whether the establishment of a compliance department within a company is an indication that the company is genuinely concerned with adhering to regulations. Siemens, for instance, was a very vocal public advocate for ethical behaviour in business and supported Transparency International in the fight against corruption. It subsequently emerged, however, that a system of ‘black accounts’ had been built up within the company in order to pay EUR 1.3 billion worth of bribes in exchange for various contracts. 

The legal requirement to establish a compliance function currently applies only to investment services companies under § 33 (1) No. 1 of the Securities Trading Act (Wertpapierhandelsgesetz – WpHG); in accordance with § 12 (4) of the Regulation on the Concretisation of Market Conduct and Organizational Requirements of Investment Firms (WpDVerOV) [4], this function is to be carried out by a compliance commissioner. 

Notable in this context too are the initiatives undertaken within the private sector to combat economic crime, particularly corruption. The Berlin company Business Keeper AG, for instance, set up a unique monitoring system in the form of an internet-based communication platform for passing tips to examiners (e.g. compliance officers, corruption agents, ombudsmen, audits and examinations within the company or administration) for the early and effective disclosure of irregularities and risks within an organisation [7]. The information ebing passed on may relate to any kind of dubious corporate behaviour including cases of corruption, the early detection of which can then trigger internal investigations and reorganisation and thus help to avoid any more far-reaching damage. In 2013 Business Keeper AG put itself forward for auditing and accreditation on a European level [7]. The resultant audit established that the monitoring system adhered to the strict European requirements as well as to German data protection rules and was accordingly certified with the European Privacy Seal. 
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