CORRUPTION IN THE PRIVATE SECTOR

Prof. Dr. Uwe Hellmann, University of Potsdam

[Abstract]The United Nations Convention against Corruption (UNCAC) and other international agreements call for the criminalization of bribery in the private sector. The paper presents the content of the conventions, their binding effects, gives a justification for criminalising bribery in the private sector and specifiesreasons to establish criminal law provisions againstthis form of corruption.
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I. International Law Provisions
Bribery in the private sector is addressed in Article 21 of the United Nations Convention against Corruption (UNCAC) [10], to which Germany is a signatory and which it has ratified in 2014. Under this provision, State Parties to the Convention undertake to consider adopting legislative measures criminalizing active and passive bribery in the private sector. 
There are a number of international treaties predating the UNCAC that also contain provisions on the establishment of national criminal laws against bribery in the private sector. These can be found in Arts. 7 and 8 of the Council of Europe’s Criminal Law Convention on Corruption [5], Arts. 2 and 3 of Joint Action 98/742/JHA of the Council of the European Union on corruption in the private sector [8], Art. 2 of the Framework Decision 2003/568/JHA of the Council of the European Union on combating corruption in the private sector [9] and Art. 11 of the African Union Convention on Preventing and Combating Corruption [1]. The OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions [7] and the Inter-American Convention against Corruption [2] are different in that they provide for the introduction of national criminal penalties only in relation to bribery of public officials. 
II. Binding Effects of the Conventions
The various conventions bind their respective State Parties in a number of different ways:  

Under the UNCAC, State Parties have a binding obligation to establish criminal provisions concerning the bribery of national and foreign public officials only (Art. 15 on the bribery of national public officials and Art. 16 on the bribery of foreign public officials and officials of public international organisations). When it comes to bribery in the private sector, State Parties may decide themselves whether or not to legislate; States are obliged merely to “consider adopting” legislative measures. 
The African Union Convention on Preventing and Combating Corruption obliges State Parties to “undertake to adopt legislative and other measures to prevent and combat acts of corruption and related offences committed in and by agents of the private sector” (Art. 11 point 1).

In principle, the Council of Europe’s Criminal Law Convention on Corruption requires States to establish criminal provisions against corruption in the private sector. States are, however, permitted to enter up to five reservations (Art. 37 (4)) that are valid for a period of three years and which may subsequently be renewed (Art. 38).  

The provisions of the EU Framework Decision are also, in principle, binding on Member States. A certain limitation on the scope of the agreement is permitted; Art 2 (3) allows Member States to issue a declaration limiting for a period of five years the applicability of the criminal provisions to “conduct which involves, or could involve, a distortion of competition in relation to the purchase of goods or commercial services”. While Germany did make use of this opportunity, the relevant declaration expired on 22 July 2010 and was not renewed [14]. Since this date all EU Member States are thus obliged to bring their national criminal laws on corruption in the private sector in line with the provisions of the Framework Decision. The German criminal provisions on active and passive bribery in commercial practice have remained largely unchanged since 1909; they were originally contained in § 12 of the Act Against Unfair Competition (Gesetz gegen den unlauteren Wettbewerb – UWG) and were transferred in 1997 to § 299 of the German Criminal Code (Strafgesetzbuch – dStGB) [15]. The new provisions continued to include the subjective requirement that the perpetrator intended to accord an unfair competitive preference over another. While originally limited to commercial practice in Germany, the law was extended in 2002 to also cover business activities in competition abroad. An implementation bill designed to bring the German criminal provisions in line with European law which proposed adding the crime of “breach of obligation towards one’s employer company” [16] was not passed into law. As the law currently stands, the limited applicability of § 299 dStGB means that the existing provisions do not fully satisfy the requirements of the Framework Decision [6]. Currently the Draft Act to combat corruption is under discussion in the Bundestag [17] in order to rectify this situation.

In summary, it can be said that EU Member States are under an unqualified obligation to establish laws criminalizing bribery in the private sector, while the State Parties to the other Conventions are free – within the limits described above – to decide themselves whether or not to introduce relevant legislation. 
III. Justification for Criminalising Bribery in the Private Sector
The Conventions list a number of sound reasons for the establishment of criminal laws against private sector corruption. The following section will set out a number of theories laid down in the preambles of the UNCAC and the EU’s Joint Action and Framework Decision. Similar sentiments are also expressed in the other treaties. 

The UNCAC sets out in detail why it is necessary to effectively prevent and combat corruption. The most significant points are as follows: 

(1)
The “problems and threats posed by corruption to the stability and security of societies, undermining the institutions and values of democracy, ethical values and justice and jeopardizing sustainable development and the rule of law”.

(2) 
Concerns are raised by “cases of corruption that involve vast quantities of assets, which may constitute a substantial proportion of the resources of States, and that threaten the political stability and sustainable development of those States”.

(3) 
Corruption threatens “the principles of proper management of public affairs and public property, fairness, responsibility and equality before the law”.

These theories, while correct, are chiefly arguments for establishing effective criminal law measures against corruption in the legislative, executive and judicial branches. 

The preamble also puts forward an argument for extending the fight against corruption to the private sector, pointing out “the links between corruption and other forms of crime, in particular organized crime and economic crime, including money-laundering”.

It is clear that corruption in the public sector pose serious threats, particularly to a State’s political stability, economic development and rule of law. Thus, the necessity of criminal law measures to be in place for such corruption is evident. At first glance, the need for criminal provisions may be less obvious when it comes to corruption in the private sector. This may explain why, on the issue of bribery in the private sector, the UNCAC demands merely that States “consider adopting” criminal provisions. The persuasiveness of the argument that it is linked to organised crime requires further examination. 

The Joint Action 98/742/JHA of the Council of the European Union on corruption in the private sector and the EU Framework Decision justify the need for criminalisation not only by reference to criminology-based policy arguments such as that “it poses a threat to a law-abiding society”, but also by invoking economic and commercial considerations, namely the concern that “corruption distorts fair competition and undermines the principles of openness and freedom of markets, and in particular the smooth functioning of the internal market, and also militates against transparency and openness in international trade”.
IV. UNCAC and EU Framework Decision Legislative Specifications

While the UNCAC and the EU Framework Decision provide different justifications for criminalisation, the two documents agree in substance on the requisite content of the criminal provisions to be established or brought into line: 

Under Art. 21 UNCAC the State Parties are required to consider penalising

(a)
the promise, offering or giving, directly or indirectly, of an undue advantage to any person who directs or works, in any capacity, for a private sector entity, for the person himself or herself or for another person, in order that he or she, in breach of his or her duties, act or refrain from acting;

(b)
the solicitation or acceptance, directly or indirectly, of an undue advantage by any person who directs or works, in any capacity, for a private sector entity, for the person himself or herself or for another person, in order that he or she, in breach of his or her duties, act or refrain from acting,

when committed intentionally in the course of economic, financial or commercial activities.

Art. 2 (1) of the EU Framework Decision calls for the criminalisation of

(a)
promising, offering or giving, directly or through an intermediary, to a person who in any capacity directs or works for a private-sector entity an undue advantage of any kind, for that person or for a third party, in order that that person should perform or refrain from performing any act, in breach of that person's duties;

(b)
directly or through an intermediary, requesting or receiving an undue advantage of any kind, or accepting the promise of such an advantage, for oneself or for a third party, while in any capacity directing or working for a private-sector entity, in order to perform or refrain from performing any act, in breach of one's duties

when carried out in the course of business activities within profit and non-profit entities (Art. 2 (2)).

V. Reasons to Establish Criminal Law Provisions against
Bribery in the Private Sector
While corruption in the public sphere does – in general – pose a greater danger to a State’s political stability, economic development and rule of law than corruption in the private sector, there are numerous reasons to extend criminalisation to apply to corruption in the private sector:
1. Blurred Boundaries

It is often impossible to clearly distinguish instances of bribery in the public and private sectors. In many countries public functions are increasingly delegated to privately-run companies and in some cases it can be difficult to neatly ascribe a particular function to the public or private sphere. This is the case in Germany for instance with regard to public broadcasting and the provision of medical services. While the German Federal Court of Justice considers the editors of the public broadcasters to be public officials [3], it does not assign the same status to doctors working within the framework of public health insurance [4]. Sound arguments could, however, be made to arrive at an opposite finding in these cases. ‘Grey zones’, wherein it is impossible for those involved to foresee whether or not their behaviour is criminalised, can only be avoided if the same conditions for criminal liability apply to corrupt behaviour in the public and private spheres.

2. Abuse of Power as a Characteristic of all Corruption
Corruption may be defined in various ways. Transparency International (TI) uses a very broad characterisation, which – while not suitable for use as a legal definition in criminal law – does provide an accurate description of the phenomenon. According to TI, corruption is “the abuse of entrusted power for private gain” [13]. Effective prevention of corruption requires that such abuses of power not be tolerated, irrespective of the purpose for which the person involved was entrusted with power. In every sphere of society corruption is ultimately based on the same moral attitude, namely the prioritising of one’s own interests over the interests of others. Corrupt practices, under which different yardsticks are unfairly applied to similar circumstances, undermine the potential for future behavioural orientation.

3. Comparable Harmfulness
The economic effects of corruption in the private sector match those of corruption in the public sector. In fact, the majority of the crimes of corruption in Germany that came to the attention of the police in 2010 and 2011 occurred in the financial sphere [11]. In both sectors, corrupt payments made to either public office holders or company employees increase the cost of goods and services for the State or companies, since the cost of bribes is generally added to the price. In other cases, serious tenders may be disregarded leading to the purchase of inferior goods or services at an inflated price. Ultimately, corruption is bad for ordinary citizens as it leads to either higher taxes or higher prices. 

A further consideration is the risk to life and limb that can arise, e.g. though the procurement of inferior building materials or services leading to the construction of unsafe buildings, or indeed through the manufacture of other dangerous products.

4. Connection to Organised Crime

Following extensive research, the European Parliament Special Committee on Organised Crime, Corruption and Money Laundering (CRIM) – established on 14 March 2012 – found that “criminal organisations can take advantage of a grey area of collusion with other parties, merging for the purpose of certain operations with white-collar perpetrators (entrepreneurs, public officials at all levels of decision-making, politicians, banks, professionals, etc), who, while not actually belonging to criminal organisations, have mutually lucrative business relations with them” [12]. Bribery in the private sector is one of the tools used in the collusion between criminal organisations and businesses, banks, lawyers, etc. The fight against organised crime cannot be successful in the absence of criminal law measures against this type of corruption.
VI. Conclusion

While the UNCAC does not oblige State Parties to establish criminal provisions against corruption in the private sector, there are pressing arguments to recommend doing everything possible to fight the phenomenon. Criminal law can and should play an important role in this effort.
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