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TEOPETHUYECKUE NTPOBJEMbI CBOBO/AbI IMYHOCTHU U
CYBBEKTHUBHBIX IIPAB B ITPABOBbBIX OTHOLIEHMUAA.

C.T. dpobsi3ko

B coBpemeHHON OpUINYECKON JIUTEpaType TIPAaBOBbIE OTHOIICHHUS OOBIYHO
ONpENENAI0TCd KaK OTHOUIEHHUS, MpEeayCMOTpEeHHblE HOpMaMu TnpaBa. Takoe
MPEACTAaBICHUE O MPABOBBIX OTHOIICHUSIX KOPEHUTCS B OJHOCTOPOHHEM, YCEUEHHOM,
Cyry00 HOPMATHUBUCTCKOM IIOHMMaHUU TIpaBa U €ro pa3peuIuTeIbHOM XapakTepe
peryaupoBaHus TOBEICHUSI JIIOJIEH, «yHACIeAOBAaHHOE» OT COBETCKUX BpeMeH. Ho BceM
XOpOIIIO M3BECTHO, YTO HOPMBI MpaBa HE MOTYT MPEIYCMOTPETh aOCOIIOTHO BCE
KU3HEHHBIC ClIy4au, HYXJAOUMecs B UX IOPUANYECKOM pa3pelieHrud, YTO HEU30€KHO
U BJICUET NMPUMEHEHHE AHAJIOTMU 3aKOHA M AHAJOTUM MpaBa, a 3HAYUT U MOSIBICHUE
TaKuX MPAaBOOTHOILIECHUM, KOTOpPbIE HOpMaMu JEHCTBYIOIIETO 3aKOHOJATENIbCTBA HE
npeaycMoTpenbl. TeM Oosiee Teneph, KOrja y3akOHEH MPUHIUIL: «Pa3pelieHo BCe, YTO
HE 3alpenieHo 3aKOHOM», «HOPMAaTUBHUCTCKas» JACGUHHIUS MPABOOTHOIICHUM
HelpueMiieMa, TOCKOJIbKY OHU peajbHO BO3HUKAIOT HE TOJBKO Ha OCHOBE HOPM, HO U
MPUHIIMIIOB MpaBa, €ro CYIIHOCTU, KAK PETYJSTOPA, BHIPAXKAIOMIETO 00IIECOUATbHYIO
MOJUTUYECKYIO CIPaBeJIMBOCTh, BKIIOYAIOIIYI0O B ce€0s TIpexae BCEro CB0oOOIY
muuyHocTU. CleloBaTeNbHO, npasogoe OmHoOuleHue — 3mo npeodyCcmMompeHHoe npagom,
€20 NPpUHYUnamu U HOPMAMU OMHOWIEHUe, YVYACMHUKU KOMOPO2O ABAAIOMCA
HOCUMENAMU IOPUOUYECKUX CYOBEKMUBHBIX NPABA U 00A3AHHOCEI.

XapakTepHoil uepToi yenoBeka sBisieTcsa ero cBoboaa. Ilo B. II. TyrapunoBy

CcB000/1a — 3TO BO3MOKHOCTb UEJIOBEKA JCHCTBOBATH HE MO BHEIIHEMY NMPUHYK/ICHUIO, a
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corjlacHo cBoed BoJie. W3BecTHbIE COBpeMEHHBIM wuTanbsHCKUN ¢dunocod H.
AOOaHbSIHO  TIONaraer, 4YTo cBoOOAa O3HadaeT (yHIaMEeHTalIbHBIH  BBIOOD,
CaMOpacKphITUE YeNIOBEKa, MOJHOE OCBOOOXKIEHHUE OT 005S3aTEeNILCTB HApsIy CO CTOJb
K€ TIOJIHBIM MPUHATHEM 00s3aTeNbCTB. AMepukaHckuil npodeccop Kemmben J[xeitmc
YTBEPXKIAET, UTO CBOOOJA O3HAYAET COCTOSIHUE YEeJOBEKa, CIOCOOHOTO JAenaTh U
MOCTyNaTh Ha OCHOBE BBIOOpa BO BCEX BaXHBIX Jelax, a €ro «mpaBa» — 3TO
WHJMBUAYalbHbIE D3JIEMEHTHl CBOOOJIbI, HAaMpUMEpP, NpaBO U3OUpPATh WU MPaBO
MOTPEOJIATH AKOTOJIbHBIE HAIUTKU, KOTOPBIE COLIMANIBHO 3allIUIIEHBI B TAHHOE BPEMSI.

AHTHYHBIC MBICIUTENN, B 4YacTHOCTU [lnmaToH, Mcxoaun u3 TOro, YTO 3aJior
CBOOOJIBI KaXJOTO TpaxJaHWHA KOPEHUTCA B TJIABHOM IMpEJHA3HAYCHUU TMpaBa —
o0ecreueHn  CIPaBeIIMBOCTH C YYETOM WHAUBUIYAIBHBIX PA3IUUUNA OT IPUPOJIBI U 110
COIMATIbHOMY TOJIOKEHUIO.

CTOpOHHUKHM €CTECTBEHHOW WIKOJBI MpaBa Mojaraiv, 4To cB0oOOJa COCTOWUT B
TOM, YTOOBI 3aBHUCTh TOJBKO OT 3aKkOHOB (BoabTep), nmenath Bce, YTO J103BOJICHO
3akoHamu (ILI. MonTeckbe), ciieoBaTh COOCTBEHHOMY >KEJIAaHUIO BO BCEX ClydasX,
KOrja 93TO HE 3alpellaeT 3akoH UM He ObITh 3aBUCHUMBIM OT IOCTOSIHHOH,
HEOMpPEACICHHOM, HEU3BECTHOM, CaMOBOJILHOM BoJiu Jipyroro venoseka (/. JIokk). Ilpu
ATOM BCE MPEJCTABUTENIM IIKOJIbl €CTECTBEHHOI'O MpaBa MOJI 3aKOHOM IMOHUMAJIA HE
mo0o0e Mpeanrucanie 3aKOHOAATeNs, a JUIlb pa3yMHOE, COOTBETCTBYIOIIEE MHTEpECaM
YeJIOBEKa, KOPEHSIIIEEeCs: B €r0 IPUPO/IE.

[loxanyii, nHambonee eMmko chopmynupoBan mnoHsiTue cBoOombl ['. T'erens,
OMPENICNUBIINN €€ KaK MO3HAHHYI0 OOBEKTHBHYI0 HEOOXOAUMOCTb, KaK CIIOCOOHOCTH
INPUHUMATh penieHus co 3HaHueM jena. [lo T'eredto MCXOIHBIM NYHKTOM IIpaBa
ABJISIETCS BOJIS, KOTOpasi CBOOOJHA TakK, 4TO CBOOOJA COCTABJISIET €ro CyOCTaHIUIO U
ompeNieNieHne, a CUCTEMa MpaBa €CTh 1[apCTBO PEAJM30BAHHOM CBOOOJBI; MPABO €CTh

Mepa cBoOOjbl. J[a M HEKOTOphIE COBPEMEHHBIE IMPABOBEAbl YCMAaTPUBAIOT B IpaBe
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dbopmy cBOOOBI, MEPY 3TOU CBOOOIBI, POpMYy ObITHS CBOOOIBI, (PAKTHUECKYIO CBOOOIY
(B. C. Hepcecsia).
B npaBoBbIX OTHOILIEHHUSIX CBOOOJIa JIMYHOCTU MPEACTABISIET  COOOM

CO3HATEJLHLIM  BHIOOP  OOVCIIOBJIEHHOTO B KOHEYHOM cYeTe OOBLEKTHBHO

H€O6XOI[I/IMI)IMI/I 00CTOSITEILCTBAMU BapHuaHTa IMOBCACHMUA B pcaan3anuu

OonpeaAcJICHHOTO MHTCPECA, HC ITPOTHUBOPCYAIIICTO IIPaBy.

Opugndeckn cB0OOOAa JWYHOCTH OMPENETSETCS €€ MPaBOBBEIM CTAaTyCOM,
KOTOpPBI B JHUTEpaType XapaKTepu3yeTcs H KaK TMpaBoBas MOJETb TIOBEICHUS
JUYHOCTH, W KaK CHCTEMa COIMaJbHO — IPaBOBOM HMH(OOpPMANMK W HOPMATHBHO —
IICHHOCTHBIX OPUECHTUPOB, M KaK IOPUINYCCKOE BBIpaKEHHE CBOOOIBI M1 HEOOXOIUMOCTH
JOJDKHOTO M BO3MOXKHOTO. Te, KTO OTOXKISCTBIISCT IPABO C 3aKOHOM IIOJI IPABOBBIM
CTaTyCOM IMOHUMAIOT 3aKOHOJATENhHO YCTAHOBJICHHBIC M B3SThIC B €IUHCTBE TIPaBa,
CBOOOJBI M 00SI3aHHOCTH JTUYHOCTH.

Ilpasosoti cmamyc auyHOCMU — OMU  €OUHCMBO OPUOUYEeCKUX Npas U
00s3aHHOCmell Yelo8eKd COOmMEemcmeyiowux npunyunam npaséa. OOUUN TPaBOBOM
CTaTyC JWYHOCTH OMNpEIeIsIeTCs MEXKIYHApOJIHO- IPABOBBIMH aKTaMH O IIpaBax
YeJIOBEeKAa M TIPABOBBIMH KOHCTHTYIIHSIMH IEMOKPATHUECKUX rocyaapcTB. CrienranabHbINA
MIPABOBOM CTATyC — 3TO CTATyC TpaKIaHWHA, MHOCTPAHIIA, anmarpuaa (JUla ¢ TBOWHBIM
rpaXxaaHCTBOM). VHOWBHIyanbHBIA TPaBOBOM CTaTyc SBISET COOOM  craryc
KOHKPETHOTO YeJIOBEKAa B 3aBUCHMOCTH OT €0 BO3pPacTa M COIHMAIBHOTO ITOJIOKCHHS B
obmectBe. OH HEMOCPEACTBEHHO BBITEKAET M3 COOTBETCTBYIOIIETO CIICIIHAIBLHOTO
IIPaBOBOI0 CTaTyca MW NPEAONpeneseTcs, B KOHEYHOM CYETE, OOIICIPaBOBBIM
cratycoM. HAMBUyanbHEII PaBOBOM CTATYC M ONPEACIICT KPYT CYObEKTUBHBIX MPAaB
B IIPaBOBBIX OTHOIICHHSAX. Peanmu3amus IOpHIWYECKHUX IIpaB M 00sS3aHHOCTEH

oOecreunBaeTCs HCTIOCPCACTBCHHBIM HaqIcXaluM IIOBCICHUECM Y4aCTHHUKOB
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MPaBOBBIX OTHOIICHWH, a TaKXe BHYTPUTOCYJApCTBEHHBIMH M MEXIYHAPOJIHO—
MIPaBOBBIMH MEXaHHU3MaMHU.

Ha coBpemMeHHOM »Tame BO MHOTMX CTpPaHax pPACIIUPUINCh BO3MOYKHOCTH
CyIeOHOM 3aluThl 3aKOHHBIX IIpaB M MHTEPECOB, BO3pOCiIa pPOJIb OPraHoOB
KOHCTUTYLIMOHHOTO KOHTPOJISI, MOSIBUWINCH KOHCTUTYLIMOHHBIE CYZbl, MOJKIIOYUIACH
oOpa3oBaHHas B pAJI€ CTPaH aJMUHUCTPATUBHAS FOCTHULIMS, IIUPOKOE PaCIPOCTPAHEHHE
MOJIy4aeT WHCTUTYT OMOyACMeHa (IJOJKHOCTHOTO JHI[Aa, HAa KOTOPOE BO3JIAraeTcs
KOHTpPOJIb 32 JIE€ATEIbHOCTBIO IMPABUTEIBCTBEHHBIX CTPYKTYpP IO COOJIOJCHHUIO NpaB
YeJIoBEeKa), 3aMETHYIO pOJIb MIPAOT JIPyrue MNpPaBO3aIIUTHBIE TOCYJApPCTBEHHBIE U

00I11IeCTBEHHBIE OPTaHbI.
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