KOHCTUTYIOWNOHAJ/IN3M: IIOHATHUE, ITPUHIIAIIBI 1 COBPEMEHHOE
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B.B. KoaecHukos, I'pooHeHcKull 20cy0apcmeeHHbll yHugepcumem umeHu SIHku Kynaabl

Hayka KOHCTUTYLIMOHHOT'O IIpaBa UMeeT MeHee JI0/TyH0 UCTOPUI0, YeM UHBIE FOpUUYeCcKre
Hayku. [IpUHATO cunTaTh, YTO KOHCTUTYLMOHHOE (FOCYZJapCTBEHHOE) MPAaBO KaK HayKa
chopmupoBanoch auilb B cepefuHe XIX Beka. B cumy 3TOro, MHOrMe ee MHCTUTYTHI 10 KOHLIA He
M3yueHbl ¥ He pa3paboranbl. 1o psy CylecTBeHHBIX TTPOO/IEM Cpeiv yUeHbIX TOCy/IapCTBOBE/IOB
HeT eJUHCTBA, MHOTHe TePMUHbI IOHUMAIOTCS 110 pa3HOMY U He TOJIbKO B OT/Zle/IbHBIX CTpaHax, HO
J@Ke U B TIpefiesiax OHOIO rocyzapcrsa. IloHATHe «KOHCTUTYLIMOHAIU3M» TIPAKTUYe CKU
HEBO3MO)KHO BCTPETUTb B 0OBIYHBIX SHLIUK/IONEANUECKUX CI0BapsiX, OHO IMOUTH He BCTPeUaeTcs U B
IOpUIMYeCKUX SHLUKIIoNeausX. Tem He MeHee, B bosibiiom roprgrueckoM ciioBape 2002 roga oz
penakuueid A.fl. Cyxapesa, B.E. KpyTckux npeznpuHsTa nonbiTKa 0XapakTepu30BaTh
0003HaueHHoOe BhbIllIe MOoHsTHE. [0 KOHCTUTYL[MOHATM3MOM TIPUHSATO TTIOHMMaTh: 1) TpaB/ieHue,
peasibHO OrpaHUYeHHOe KOHCTUTYLIMeH; TTOJIMTUUeCKYI0 CUCTEMY, OMMPAOLy0Cs Ha KOHCTUTYLIMIO
Y KOHCTUTYI[MOHHBIE METO/Ibl TIPAB/IeHUSs; 2) MTOJTUTHUKO-TIPABOBYIO TEOPHIO, 000 CHOBBIBAIOIIYIO
HeoOX0JUMOCTh YCTaHOB/IeHHUSI KOHCTUTYLIMOHHOTO CTposi [1]. BMecTe ¢ Tem, JaHHBINM TepMUH
IIIMPOKO MCTIOb30BaJsICs B TIPaBOBOM inTepatype. OJHUM U3 TIePBBIX ero yroTpeOu n3BeCTHBINA
COBeTCKUH yueHbIl-rocyapcTBoBes, A.A. MuilimH. OH OTMeuarl, uyTo B 310Xy OyprKya3HbIX
PEBOJIIOLIUH U CO3/]aHUSI TTePBBIX KOHCTUTYLUM B COOCTBEHHOM CMBIC/IE C/IOBA TIOSIB/ISIETCS U
VHCTUTYLIMOHA/IM3UPYETCs] KOHLENLUSI KOHCTUTYLIMOHAIN3Ma, 110/, KOTOPbIM [TOHUMAaeTCs
TipaBJIeHre, OTPaHUUYeHHOe KOHCTUTYIMel. JJaHHasi KOHLIeTvs Oblsia BbIBe/[eHa U3 Ufiel
eCTeCTBEeHHOTI'0 TIpaBa, SIB/s/Iack OyprKya3HO-AeMOKpaThUueCKOM aHTHUTe30M (eoiabHOM THPAHUN
[2]. TeopeTrku TOrO BpeMeHU YUU/IH, UTO KOHCTUTYLIUS He TOJIbKO OTPAHUUMBAET Mpe/iesibl
roCy/lapCTBEHHOM B/IAaCTH, HO Y yCTaHaB/IMBAET IPOLIeAyPbl OCYLeCTB/IEeHHUs BIaCTHBIX (DyHKIUH.
TakuM 00pa3oM, ycTaHaB/IMBaeTCs FOPUAUYeCKast TPaHULIa MeXXIY Chepoi PUIoXKeHUST BeDXOBHOM
roCy/JapCTBEHHOM BJIaCTH U MPaBaMU TPa’KJaHCKOTO COOCTBeHHUKa. VIZier KOHCTUTYLIMOHAT3Ma
W3Haua/IbHO OBI/IU TIPOTPECCUBHBIMU, KaK M CaMo OypyKya3HOe TOCyZ[apCTBO U OyprKya3Hast
JleMOKpaTHsi, TeM He MeHee, B COBETCKOM MPaBOBOW HayKe OHU He Halll/Ii CBOero OTPayKeHUSI.
Ionrue rogbl KOHCTUTYIIMOHA/IN3M BOCIIPUHHUMAJICS He MHaue KaK peakI[MOHHOoe Oyp)Kya3Hoe
TeueHHe B MOJUTHKe. B pamKax COBETCKOr0O rocy/lapCTBeHHOI'O MpaBa MpakTUYeCKW OTCyTCTBOBAIN
WCC/IeIOBaHUS JaHHOU TIpobieMsr [3].

CoBeTCKOe TOCy/JapCTBO He YCTaHaBIMBAJIO0 HUKAaKUX I'PaHUL] MeXXy OO0 1 IMUHOCTHIO, a
JIMYHOCTB B COBETCKOM TOCyZlapCTBe Oblyia 00s3aHa CJIeTIo BBIMOJIHATH ero npeanucanus. OfHako, B
nepuoz, NepecTpouKy, T.e. BO BTopoii nosioBuHe 80-x rogoB XX Beka, B COBETCKOM MPaBOBOU
JIUTEpAaType TMOSIB/SIOTCS PabO0ThI, TTOCBAIIeHHbIe TTPO0/ieMaM KOHCTUTYLIMOHAM3Ma. Yaile Bcero K
JIAaHHOM 11pobieMaTyiKe 00palljatoTCs Te yUeHble, KOTOpble HCC/IeAYIOT BOMPOChI TOCYJapCTBEHHOTO
(KOHCTUTYIIMOHHOT'0) TIpaBa 3apyOe>XXHbIX TOCYAAPCTB. 3/1€Ch, B TIEPBYIO OUepe/ib, CJIeyeT
BbI/Ie/IUTh TaKuX yueHbIX Kak VI.M. CtenanoB, b.A. CtpamyH, A.A. MumH, K.B. ApaHoBckuid,
N.A. Kpasew, H.A. borgaHoBsa u ip. VIMeHHO OHU 3a/10)KWU/IA TeOPeTUUeCKYH OCHOBY [1JIs
TIOC/IeIyOLL[eT0 UCC/Ie0BaHUs JaHHOM MPo0O/ieMBbl.

Pa3paboTka 1 NMpUHATHE KOHCTUTYI[UM B TIOCTCOBETCKUX rOCYAapCTBax MOTpeboBaiu
HeoOXoMMOCTh 0OpallleHus1 HAyYHOUH U MOMTHYeCKOM 00111eCTBeHHOCTH K TIPeALIeCTBYOIIeMy
OMbITY KOHCTUTYLIMOHHOTO Pa3BUTHS [JaHHBIX TOCYIapCTB, B TOM UKCJ/Ie, U HEraTUBHOMY.

OCHOBHOM 11e/1bF0 KOHCTUTYLIMOHAIM3Ma SIBJISIeTCSs 3alllTa IPaKAaHCKOTo 001L[eCTBa OT yTPO3bI
roCyZjapCTBeHHOW THUPaHWH, 3aKpervieHHs PaBOBOr0 XxapakTepa rocyapCcTBeHHOCTH. He ciiyyaiiHO
TepBOHaYa/IbHO KOHCTUTYLMOHHOE CTPOUTENTHCTBO COCPeA0TOUMIOCh Ha TipobieMax
rOCyZjlapCTBEHHOIO YCTPOMUCTBA, pacIipe/ie/IeHHI0 BIaCTHBIX MOJTHOMOYMU U OTpe/ie/IeHUH IPaHML]
roCy/lapCTBEHHOM KOoMIleTeHIIMU. Vilen KOHCTUTYLIMOHAIU3Ma, ero CTaHOB/IeHUS U Pa3BUTHS B
HaCTOSIIIVI TTepUO/, MPeICTaB/ISIOT 0COo0ObIN HTepec. Ocoboe BHUMAHKE YUeHbIX K HUM
TIPOSIBJISIETCS B TIOC/Ie/IHEee /[Ba/ILIaTU/IeTHe B CBSI3U C KPAaXOM aBTOPUTAPHBIX PE)KUMOB B OBbIBILIKX
MOCTCOBETCKUX U MOCTCOLMaMMCTUYeCKUX rocyaapcrBax. [Ipunsatre KOHCTUTYLIMK B HUX TTOB/IEK/IO



3a coboii oOpalieHre HayYHOU U TIOJIUTUYECKOU 00IIIeCTBEHHOCTH K TPE/IIIeCTBYIOIEMY OITbITY
KOHCTUTYIIMOHHOTO CTPOMTE/IbCTBA, KaK B ZIAHHBIX TOCYAAapPCTBaX, TaK M B CTPaHaX C pa3BUTOU
JleMOKpaTHeu.

B coBpeMeHHO} TIPaBOBO JIUTepPaType HeT OfHO3HAUHOTO TTOHUMAaHUsI TaKOTO SIBJIEHUST KaK
KOHCTUTYIIMOHAMM3M. [10CKO/BKY /laHHasi Ipo0OsieMa SIBISIeTCS CJIOXKHOM, TO M B HAYYHBIX
WCC/IeZIOBAaHUSIX OHA MIOHUMAeTCs Mo-pa3HoMy. Yallie BCEro moy HUM MPHUHSATO TIOHUMATh
TipaB/ieHNe, peaibHO orpaHnueHHoe KoHCTUTYIeH, TOMTHUeCKYI0 CHCTEMY, OTTMPAIOIIyIOCs Ha
KOHCTUTYIIMIO U KOHCTUTYLIMOHHBIE METOABI ITPAB/IEHUS], IPUHLIUT MTOJIMTUYECKON CUCTEMBI,
OCHOBaHHOM Ha KOHCTUTYIIMM M KOHCTUTYLIMOHHBIX MeTO/laX TpaB/ieHus1. VIMeeTcsi 1 ”HOe MHeHUe
— YTO 3TO MPaBOBasi Teopusi, 000CHOBLIBAIOIIAs HEOOXOAUMOCTh KOHCTUTYL[MOHHOTO CTPOSI.
Pa3paboTtka u npuHsiTHe KOHCTUTYLMI B OBIBILIMX TIOCTCOBETCKUX U ITOCTCOLIMA/TMCTAYE CKHX
rOCyZapCTBax MOPOAW/IM oOpallieHre HayYyHOU 1 MOJTMTUYeCKOH 00I|eCTBeHHOCTH K
TIpe/IIIeCTBYIOILEMY OTBITY KOHCTUTYLMOHHOTO CTPOUTE/BCTBA B JAHHBIX TOCYAPCTBAX.
[TpoucXoAuT yueT KakK MO3UTUBHOTO, TaK U HEFaTUBHOTO OTbITa KOHCTUTYLIMOHHON UCTOPUU
rocyzapctB. CoBpeMeHHbIH KOHCTUTYLMOHA/IN3M OKa3asICs B MULIEHTPe CIIOPOB O MepPCrIeKTUBAX
VX TIPABOBOT'O U TIOJIMTUYECKOTO Pa3BUTHSI HAOJTFOAeTCs TIPOsiB/ieHHe ITyOMHHOTO KOH(/IMKTa
MeJK/ly TOCyZJapCTBOM U OOII[eCTBOM Ha 3Tarie MOZIepHU3alUi — TIePeX0fa OT TPAJULIMOHHOTO U
MepapxX1uecKy IIOCTPOEHHOTo 001I[ecTBa K 001[eCTBy Ipak/laHCKOMY, OT aBTOPUTapHOTO
rOCyZapCTBa K IeMOKPaTH4eCKoMy. B 3THX yC/IOBUSIX POMCXOJUT CK/IaibIBAHHE HOBOW MO
KOHCTHUTYLIMOHHOTO pa3Butusi. He crana uckmouenrem u Pecriybimika Benapyce, rae Takke
CKJIa/IbIBaeTCsI HOBasi MO/ie/Tb OTHOLIIEHUI MKy TOCYZlapCTBOM U O0II[eCTBOM.

CoBpemeHHasi besiopyccKasi KOHCTUTYLIMOHHAsE MO/ieJTb 3aHMMaeT 0C000e MecTo B MUPOBOM
MO THYeCKOM Tiporjecce. OHa OT/IMYAeTCs OT KIaCCHUeCKOW Mogien, KoTopasi ChopMUpoBanach B
cTpaHax Oyp’Kya3HOM ZieMOKpaTHH, TIpesK/ie BCEro TeM, UTO Y Hac ellje U/eT IpoLiecc
(hopMHpOBaHUs CPeAHero Kiacca, CiocoOHOTO M TOTOBOTO CTaTh COLMANbHON 6a3oi
JleMOKpaTu4eCcKrX rpeobpasoBanuii. B PecniyOnvike Benapych HeoOX0auMMO MPOBOAUTH pe)OpMEbI B
MaKCHMaJIbHO KOPOTKHI MCTOPHUECKHA TIPOMEKYTOK BPeMeHU B YC/IOBUSIX (hOPMUPOBaHKS
TIOTMTHUECKOU U TPAaBOBOM Ky/BTYphI 0011IecTBa. B oT/iure ot ctpaH 3anazHoi EBporib
Col[a/IbHOM 06a30¥ KOHCTUTYI[MOHHOW pedopMbI SIB/IsIeTCsl He Oyp)Kyasusi, a Hapof, Pecrty6mvku
Benapychk B tiesiom. Hapoy — cyBepeH B/acTH, ee eJMHCTBEHHbBIN UCTOUHUK M HOCUTE/Ib HAPOJHOTO
CyBepeHHuTeTa.

I[MpencTapnsieTcs:, MOA KOHCTUTYLIMOHAIM3MOM CJie[yeT MOHUMATh MPUHIIUIT TOCIO/CTBA TIpaBa,
KOTOPBIY ToJjpa3yMeBaeT OrpaHNueHHe BIaCTHBIX MTOJTHOMOYMH PYKOBOJUTe el roCyjapCTBa,
rOCYZapCTBEHHBIX OPraHOB U PeaTu3alivio IaHHbIX OTPAHUYEHUN C UCTI0/Ib30BaHUEM
yCTaHOBJ/IEHHBIX MpoLieyp. JJaHHOe MOHSATHe TECHO CBSI3aHO C TIOHSTHEM rOCyJapCcTBa, KOTOPOe
(YHKIIMOHUPYET Kak BO 6s1aro o011[eCTBa B 1IeIOM, TaK U [ijis 3aIL{UThI [1PaB OT/e/IbHON JTUUHOCTH.

B 3amaziHOM 1ONMWUTONOT|H, KaK MPABUIIO, BEIJEJISIOT C/IeIyIOLIie 0CHOBOIIO/IArarolye
TIPUHLIMTIBI KOHCTUTYLIMOHA/IM3MA: TIPUHLIUIT CyBepeHUTeTa Hapo/ja; MPUHIIUIT 3aKOHHOCTH WJTH
TOCIIO/ICTBA 1TPABa; MPHUHLUIT Pa3Zie/ieHus BJacTel; MPUHLIAI KOHCEeHCYCa; TIPHUHLIUI JIETUTUMHOCTHY;
TIPUHLIMTI TUTIopau3Ma. K aHHbIM TIPUHLIUIIAM BO BCeX (heiepaTUBHBIX FOCYapCTBaxX A00aB/IseTCs
elle ¥ MPUHLMM (efjepanri3Ma ¥ BepXoBeHCTBa (hefiepasibHOTO TpaBa Ha/| MPaBOM CyOBEKTOB

dheneparum.
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