OTMmeHa TelecHbIX Haka3zaHuii B Poccuu 1uia He MyTeM YCTaHOBJICHUS
MPSIMOTO 3alpeTa Ha UX HUCIOJb30BaHUE, a Yepe3 PacCIIMPEeHUE Kpyra «Hempu-
KOCHOBEHHBIX JIMI), TOCTENIEHHOI0 YMEHBIIICHHE BUJIOB TEIECHBIX HAKa3aHUI
Y X PUMEHEHHUs B Ooiee Jerkux popmax.

B oTHOIIEHNU KPECThsIH TEJIECHbIE HaKa3aHUs MPOO0JIKAIU CYIIEeCTBOBATh
1o 11 aBrycra 1904 r., moka Beicouaiimuii MaHudeCT HE OTMEHUI UX C IEIbIO
«YKpEIUICHUsI B Cpelie HapOJHON HOOPBIX HPABOB M YBAXXEHUSI K 3aKOHHBIM
npaBam Kaxxjaoro»[5, ¢.530].

Takum 00pa3oM, MOKHO C/IeJIaTh CIEAYIOIINE BBIBOABI: MPEATOCHIIKH BO3-
HUKHOBEHHMS TEJIECHBIX HaKa3aHUW KOPEHSTCS B CaMOM MpUPOjE 4YeloBeve-
CKOW HATYphI, €€ (GKMBOTHOM MPOUCXOXKIEHUW», a TaTaphl JIUIb OKa3alu
BJIMSTHUE HA PACHpPOCTPAHEHHUE TEJIECHBIX Haka3zaHMi Ha Pycckux 3emisix u
MHOTr000pa3ue ux BUJIOB, MPEIONPEACIIUB TEM CaMbIM UX POJIb U MECTO B YIo-
JIOBHOM MPABOCYJIHMH; OTMEHA K€ TEJIECHbIX HaKa3aHuUW Oblaa 00yCJOBIICHA
COIMAIbHO-DKOHOMHYECKOW 0OCTaHOBKOM, CIOXKMBIIEHCA HE TOJHKO BHYTPHU
rocyJ1IapcTBa, HO U Ha MEXKJIYHApOJIHOM apeHe.
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MMPUHIOUINBI U3BUPATEJIBHOU CUCTEMBI
PECITIYBJIMKH BEJIAPYCbH

N. A. I'onybenko

Boljenenre NpUHIUIOB M30MPATENbHOW CUCTEMBI M XAPaKTEPUCTHUKA UX
COJIEpKaHMs BaXKHA C TOYKH 3PEHUS NMPAKTUYECKOTO HA3HAUYECHUS MPUHIUIIOB.
OHHU UCIIONB3YIOTCS JJI MTPABWJIBHOTO TOJIKOBAHUSA M NPUMEHEHUS HOPM IIpa-
Ba, a TAKXE B Cllydyae HEOOXOJUMOCTH HCIOJIb30BAHMS aHAJIOTHH Ipasa. [lpu
IPOBEJAECHNUN HAyYHBIX HMCCIIEIOBAHUMN BBIICIICHUE IMPUHLUIOB SBISIETCA CY-
LIECTBEHHBIM JIJIsl OHUMAaHMsI HauOoJiee BaXKHBIX 4YepT M30MpaTeslbHOM CHC-
TEMBI, IPOBEACHUS CPABHEHMSI C NU30MPaTEIbHBIMUA CUCTEMAMU JIPYTUX CTPaH,
a TaKKe B HEKOTOPBIX CIIy4asX JUIsl OLIEHKHM COOTBETCTBUS HM30UpaTeNbHOM
CUCTEMBI MEKTYHApOJAHBIM CTaHAAPTaM.

Bormpoc o npuHuunax n30UpaTenbHOM CUCTEMBI B LIEJIOM SIBISIETCS OYEHBb
CIIOXHBIM. Pa3HHIIa BO MHEHUSX Takke MOXKET ObITh CBsI3aHa KakK C CYyLIECT-
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BOBAHHUEM pA3JIMYHBIX OMpPEACICHUN TOHATUN «u30UpaTesibHasl CUCTEMAY,
«u30UpaTeabHOE MPABO» U PEUICHUEM MPOOJIeMbl UX COOTHOILICHUS, TaK U C
OTCYTCTBHUEM 3aKOHOAATEJIbHO 3aKPEIUICHHOTO YETKOrO MEPEYHs] MPUHIIUIIOB
M30UpPATEIHLHON CUCTEMBI.

C yyeToM HOpM OEJIOPYCCKOI0 3aKOHOJIaTENIbCTBA HEOOXOUMO OTMETHUTh,
YTO KaK OINpeJeICHHBIN MepeueHb MPUHIUITBI HE 3aKperuieHbl B KoHcturyuuu
Pecnyonuku benapych [1]. Tem He MeHee, oHU BeIBOASATCS U3 cTaThu 38 Kon-
ctutyuuu PecnyOnuku benapych, B KOTOpO# 3aKkperieHbl OCHOBOIIOJAraro-
M€ MPUHILIUIBI U30UpaTENHHOTO MpaBa (U3 KOHTEKCTA BBITEKAET, UTO U30upa-
TEJILHOTO MpaBa B CYOBEKTUBHOM CMBbICE) [2, c.61]. XapakTepucTuku BbIOO-
POB, KOTOpPBIE MOXHO pacUEHHUBATh KaK NPUHLUIIBI, COAEpKaTcs B TiaBe |
Koucrurynuu PecnyOnuku. Yka3aHHbIe TPUHITUIIBI TIOTYYHIIA CBOE Pa3BUTHE
B M36uparensHom kojekce. OHM OTBEUaOT TPeOOBAHUSAM MEXKTYHAPOIHBIX
akToB [4, c.67].

B rnaBe 2 «OcHOBHbBIE MPUHUMUIIBI U30UPATEIbHON CHCTEMBI, IPOBEACHUS
pebepenayma» N3buparensHoro Kogekca Pecnybnuku benapyce [5], ocHOB-
HbIC TIPUHIUIBI U30UPATEILHON CHCTEMBI TIPSMO HE yKasbiBatoTcs. [lepBas
CTaThs TJIaBbl Ha3BaHa: « OCHOBHBIE TPUHIIUIIBI POBEICHHS BBIOOPOB U pede-
peHayMa». MoHO cenath BbIBOJ, YTO OCHOBHbBIE IPUHIUITBI H30MPATETHbHON
CUCTEMBbl OTOXKJIECTBIISIIOTCSI C OCHOBHBIMHM MPUHIIUIIAMU MPOBEJICHUS BBIOO-
POB, TaK KaK BbIOOPHI — TJIABHBINA 3JIEMEHT U30UpaTeIbHON CUCTEMBI, OJHAKO
JaHHBIA BBIBOJ] HE SIBISETCS aOCOTIOTHO OECCTIOPHBIM.

['maBHOM OCOOEHHOCTBIO SIBJISIETCA TO, YTO MPUHIUIIBI OMpPEAeNeHbI s
KaXkJ0ro Buaa Bei0opoB. Beibopsl [Ipesunenta Pecniybnuku benapycs, nemy-
taToB [lanaTel npencraBuTeneil, nemyratoB MecTHbIX COBETOB JIEITYTaTOB SIB-
JISIFOTCSL CBOOOAHBIMU U TIPOBOJAATCSA Ha OCHOBE BCEOOILEro, paBHOTO U MPSIMO-
ro U30MpaTeTHLHOTO MpaBa MPU TaHHOM TOJOCOBAHHMM COTJAcHO dactu 1 cra-
Teu 3 U3buparenpHOro KOAekca. Brioopsr wienoB Coseta PecmyOmuku mpo-
BOJSTCS Ha OCHOBE PAaBHOTI'O M KOCBEHHOIO M30MpaTENbHOrO IpaBa MpH Tail-
HOM T'OJIOCOBAHHMH COTJIACHO YacTH 3 crarthi 3 M30MpaTeapHOro KoJeKca.

[Ipennaraercst pacCMOTPETh BO3MOKHOCTh B OTHOILLIEHUU BBHIOOPOB UJIEHOB
CoBera PecnyOnuku ykazaTh B yactu 3 ctaThu 3 M30upatenbHOro Kojekca
NPUHIUI cBOOOIbI BEIOOPOB. [IprunHa UCKITIOUEHUs MPUHLINIIA BCEOOLHOCTH
BBIOOPOB B OTHOIIEHUHU BbIOOPOB wieHOB CoBera PecnyOnuku sicHa, Tak Kak
coriacHo ctatbe 64 KoHCTUTYyIMU BCEOOUTHOCTh MpeAnoiaraeT Halmyue mnpa-
Ba M3bupath y rpaxnan Pecny6nuku benapych, mocturmmumx 18 ner, 4ro k
KOCBEHHBIM BBIOOpAM HEMPUMEHUMO. YKa3aHUE K€ MPUHIIUIA CBOOOBI BbI-
060pa BO3MOXKHO, TaK KaK COTJIaCHO 4acTu 2 cratbu 6 M30uparenbHOro Koiek-
ca u3bupareneM sBisieTcs jaemytar mectHoro CoBeTa JemyTaToB 0a30BOTO
ypoBHsl. JlemyTaT, SBIAICh U30UpaTeseM, Kak ykazaHo B ctaTbe 65 KoHcTury-
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IIMA MOXET PeInTh, y4acTBOBATh JIM €My B BHIOOpAX M 3a KOTO T'OJIOCOBATh.
Kpowme Toro, cornacao cratee 102 M30upaTenbHOro Kojiekca Ha 3aceJaHuu 1o
BbIOOpaM uwieHoB CoBera PecryOnuku TpeOyeTcss mMpuUCyTCTBHUE OMpEeieH-
HOI1 yacTu nenyTaToB, a He BceX. C yuerom cratbu 105 M30uparensHoro xo-
JIeKCa KaK]IbIi IeryTaT caM pelaeT, 3a KOro rojlocoBarh.

[Ipennaraercss B OTHOIIEHUM NPHUHIMIIA PABHOTO M30MpaTENbHOrO MpaBa
YCTPAaHUTh HETOYHOCTh. B cTaThe 6 M30MpaTenbHOro Kojekca KOHKPETU3UPO-
BaHO, YTO Kaxblii genmyTtar mecTHoro CoBeTa JemyTaToB 0a30BOTO ypOBHS
MUMEET OJIMH T0JI0C, a Jiydllle OblI0 OBl YKa3aTh, YTO KaXAbIHA JIEIyTaT MECTHO-
ro CoBeTa JiernyTaToB 0a30BOr0 YPOBHSI MMEET PaBHOE KOJIMUYECTBO T0j0coB. B
yactu 2 ctatbu 105 M306uparenbHOro Kojekca yCTaHOBJIEHO, YTO yYaCTHUK
3acellaHusl CTAaBUT JIIOOOM 3HAaK B IMYyCThIX KBajJparax, HO He Ooyiee 4eM B
BOCbMH JINOO B KBajpaTe, paclojoKEeHHOM crpaBa oT cTpoku «IIpoTuB Bcex
KaHIUJATOBY». B Takoil curyanuu y jenytara (pakTHYeCKd UMEeTCs He OJUH
rojioc, a BoceMb rosiocoB. CylIECTBYIOUIYI0O HOPMY, O HAJIMYUHU y KaxXJ0ro
JenyTaTra OJHOI0 IoJ0ca MOXHO OOBSICHUTH TEM, YTO OH HE MOXXET OTAATh
0oJiee OIHOTO TOJI0CA 33 OJHOTO KaHAUaTa.

[Ipennaraercs BHecTH u3MeHeHHs B cTaThio 10 M30uparensHOro xKojaekca,
B KOTOPOH yKa3aHO, YTO OT3bIB OCYILIECTBISETCA C COOJIIOIEHUEM OCHOBHBIX
NPUHIUMIIOB M30MpaTenbHOil cuctembl. Kak ObLIO yKa3aHO BBIIIE, OCTAETCS
HEKOTOpasi HEONPEAEIICHHOCTh, YTO OTHOCUTCS K JAaHHBIM IPHUHIMIAM, IIO-
ATOMY SIBJISIETCS] OoJiee MPEANOYTUTEIBHBIM JIMOO AaTh KOHKPETHBIN MepeueHb
yKa3aHHBIX MPUHLHUIOB, MO0, HAIPUMED, CAENIaTh NPSIMYIO CCBhUIKY Ha CTa-
Thi0 3 M30upatenbHoro kojekca («OCHOBHBIE MPUHIUIIBI POBEIACHUS BHIOO-
pOB U pedepeHyma).

B nenom cuuraercs mpu3HAHHBIM, YTO HauOoJiee TPAIAUIIMOHHON CXEeMOU
NPUHLIMIIOB SIBJSIETCS Cieaylouas: BceoOllee, paBHOE, MpsMoe U30upaTesb-
HOE MpaBo MPHU TaAWHOM roiocoBaHuH [6, ¢.317-318], 4yTO B 11€JI0M COOTBETCT-
ByeT MpPHUBEJCHHBIM HOpMaMm mpaBa. Coaep)kaHHe yKa3aHHBIX HPHHIIUIIOB
CUMUTAETCS IOCTATOYHO pa3pabOTaHHBIM B MpaBOBOi Hayke. Heobxoammo 06-
paTUTh BHUMaHUE TOJIBKO HA HEKOTOPBIE CIIOPHBIE MOMEHTHI.

MexayHapoIHbIE PABOBBIE JTOKYMEHTHI HE Pa3bACHSIOT MOHATHS CBOOO/I-
HBIX BBIOOPOB [7, ¢.6]. DTO MOHSATHE MOXHO BBIBECTH TOJIBKO KOCBEHHO, Ha-
npuMep, 13 3amnpera Ha auckpumuHanuio [8, ¢.43]. Cuurtaercs, 4to cBoOOIa
BBIOOPOB JIOJDKHA TPAKTOBAThCA MIMPOKO [8, ¢.43] u peann3oBBIBATHCS BCel
CUCTEMOM IEMOKPAaTUYECKUX OTHOILIEHUM, B KOTOPBIX YYaCTBYIOT U30UpaTeH,
kanauaarel, CMU, nonutuueckre napTuu U Tak jgaiee [9, c.6].

KocBenHoe n30uparenbHo€e MpaBo, a 3HAYUT, U KOCBEHHbIE BBIOOPHI SBJIS-
I0TCS JOMMyCTUMOM (opMoi BBIOOPOB. MexkTyHapoIHbIE MPABOBHIE AKTHI B
o0nacTu M30MpaTeNbHOTO TpaBa HE Colep)kKaT TpeOOBaHUs, YTOOBI BHIOOPHI
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00s13aTeNIbHO OBLTH MPSMBIMH [8, ¢.47].

O/HO3HAYHO BBIJCNIUTH KaKUE-IMOO MPUHIUIBI, TOMUMO OCHOBHBIX, JIOC-
TaTOYHO CJIOKHO. B nureparype AenaroTcs TaKue MOIBITKH, B YaCTHOCTH,
npejiaraéMple MPUHLUIIBL: TIOJHOE KOHCTUTYLIMOHHOE COOTBETCTBUE M30Hpa-
TEJIbHOW CHCTEMBI; MPUHILMII JETUTUMHOCTH (IIPAaBOIIPEEMCTBEHHOCTH) IOCY-
JApCTBEHHOCTH W TOCYAApCTBEHHOW BIJIACTH; NMPUHLMUI TApaHTHUPOBAHHOCTH
ITOJIyYEHHsI HETIPOTUBOPEUYUBBIX, JOCTOBEPHBIX JAHHBIX O pE3yJbTaTax IoJIO-
COBaHUS; BO3MOXKHOCTH pe€alM3aluy H30MpaTEIbHOTO IpaBa IpU IPOKHUBaA-
HUHU 3a rpaHulieii u apyrue [10, ¢.65].

Bolnenenre HEOCHOBHBIX (JIOMOJHUTENBHBIX) MPUHLHUIIOB SIBISETCS HEOO-
XOJUMBIM JIJIS1 MIOHUMAaHMsI Haubosiee BaXXHBIX YepT U30UpaTEeIbHOM CUCTEMBI,
OJIHAKO BCE OHM KOHKPETH3UPYIOT C Pa3HbIX CTOPOH OCHOBHBIEC MPUHIIMIIBI.
Kpome Toro, HeKOTOpbI€ JOMOJHUTENbHBIE MPUHIUIBI (PAKTUYECKHU MTOBTOPSI-
10T HOPMBI U30MpaTENBHOTO MpaBa.

HecMoTpst Ha cyuiecTByIOUIMEe CIOPHbIE MOMEHTBI, MPUHIMUIIBI HU30Mpa-
TeabHOU cuctembl PecniyOnuku benapych B 3HaUMTENbHOW CTENEHU YperyJiu-
POBaHbI 3aKOHOAATEIBLCTBOM, OCOOCHHO 0 CPaBHEHHUIO C POCCHMCKUM 3aKO-
HOJATENBbCTBOM, KOTOPOE YacCTO MCIIOJB3YETCS Il CPABHEHHS B CHIIy HCTO-
PUYECKHU MPEAOIPEACIIEHHON CX0KECTH M30UpaTenbHbIX cucteM PecrnyOnuku
benapycs u Pocculickon @enepanumn.
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MEPIIBISA KPBIMIHAJIBHBISI KOJIDKCHI BEJIAPYCKAM CCP
C.A.Typ’ey

Ha yrBapauns benapyckait CCP cynbl kapsictanicst 3akoHami PCOCP i
«pABATIOLIBINHAN TPABacCBAJOMACIIO». 3 MOMaHTa Y3HIKHEHHS CaBelKas
npaBaBas cicTAMa OblUla mpacakHyTa agiublsiibHAN 113aJ]0Tidid Mapkci3ma-
neninizma. Ilepmbl caBenki Kpeiminaneusl komdke (KK) 1922 r. 3’saBiycs He
aapazy. Cnauvarky, 12 cuexns 1919 r. mpeimaerniia iHCTPYKIbIS HapOIHBIM
cynam — «Kipyroubls nayatki na kpbiMiHalibHamy npaBy PCOCPy», skas
3'sIBUIacs MEPIIbIM KaJbl(hiKaBaHBIM KPbIMIHAIBHBIM MPAaBaBbIM aKTaM 1 cTajia
npaBoOpa3zaMm ArynbHail dyacTtki Oyaydara KpeiminanabHara kojdkca PCOCP
[1, c.268]. Sna ckmamanacs 3 yBOJ3iH 1 8 pasmzenay: a0 KpbIMIHAJIbHBIM
mpaBe, a0 KPBIMIHAJIBHBIM TIpaBacynan3i, a0 3JayblHCTBE 1 TakapaHHl, a0
CTaJBISIX XKBIMIAYICHHS 3JIa4blHCTBA, a0 caya3elbHIYaHHI, B1/Ibl TAKApaHHIY,
a0 YMOYHBIM acyI>K9HHI, a0 MpacTopbl A3ESHHS KpbIMiHAJIbHATA TIPaBa.

[»ThI gakyMeHT 3 masilbli HOBAM 173alioTil BbI3HA4Yay MpaBa K CICTIMY
rpaMajJicKiX aJHOCIH, sKas aJANaBsjaja I1HTIpIcaM Kipyrodara Kiacy i
axoyBaJyiacsi Aro apraHizaBaHail cinail. YBojaHas yactka Kipyroublx mayaTkay
na ¢opMe OblIa CXOAHA 3 KAHCIEKTaM, TaMy IITO ¥ TOW 4Yac HE ObLIO
HIBOJIHAra MaJipy4yHika ma KpbIMiHAJIbHaAMy IIpaBy, a MIDXK ThIM HeaOXoJIHa
OBLJIO Jallh XOIlb aryjibHae VsyJeHHe a0 CyTHAcHi KpbhIMiHAJIbHAra 3akoHa
CyII3sIM — BhIXajmaM 3 paboubix 1 csuisH. [la Hemaxomnay Kipyroubix madarkay
MO’KHA aJHECI[l CyIspawIiBacllb 1 HEAAKIAJAHACIh BBI3HAUSHHAY, MaMbUIKI ¥
TIKcIE 1 1HI. ThIM HE MEHII, I3THI aKT aKpa3CIly Mepaxoj Ja HoBara sTamna ¥y
pa3BillIll IpaBa 1 maJpbIXTaBay 1yely AJis HACTYITHBIX 3aKOHAY.

[latpaOHa Takcama an3Haubls, wmTo bemapyckas CCP macns  sie
V3HIKHEHHSI HE TOJIbKI BbIKapbicTOYBaja 3akaHagayctBa PCDOCP a mpama
V¥BOA31a SAT0 HAa TAPHITOPHIL pacmyOumiki. Tak, 24 mas 1922 r. ObIY TPBIHATHI
KK PC®OCP, skim cynoBeis opranel BCCP crami kapeictanma 06e3
aQIUbLUIBHBIX  yKazaHHAY. 3 1924 r. 1Tl KOIPKC cTay Ha3bIBallla
«KpoiminaneHel komdkc bemapyckait CCP». Enm mey 3Bapornyio ciny,
JarmycKay MardbIMacilb IPbIMSHEHHS KpbIMiHAJIbHATA 3aKOHY I1a aHAJIOr1i, Hac1y
aJKpbITa KJacaBbl XapakTap. MpaTail KpbIMiHaJIbHAara 3akoHa ab'ayisacs
abapoHa MparoyHbIX aJl 371a4bIHCTBAY 1 TpaMasicka HEOSCIICYHBIX SJIEMEHTAY .

Komdke ckmanmaycs 3 ArynbHaii 1 AcabmiBaii yactak. Y ATryibHall 4acTIIbI
raBapputacsi mpa Mexbl 3esHHS KK, arynbHbIS  aCHOBBI  ITPBIMSIHCHHS
MaKapaHHsY, yCTaHAyIiBalics MEphl 1 BiAbl Y313€IHHA Ha aco0, sKis YUbIHLIL
37IAYBIHCTBBI, a TAKCAMa BbI3HAYAYCs MapajaK aJObIBAHHS MMaKapaHHIY.
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