nadye MOJTHOMOYMIA HE BIMCHBIBAETCS B 3aKOHONATEJbHYIO MOJENb JOTOBOPA BO3ME3N—
HOTO OKa3aHWS yCIYT.

C HDOKTpUHANBHOUW W MPAKTUUYECKOU TOUEK 3pEHUS B COBOKYIHOCTH OoJjiee mpa—
BUJILHOU, TIO HallleMy MHEHUIO, SIBiseTCsS KBaluduKanus noroBopa o Imepenadye Moi—
HOMOUMII MCTOJHUTEIbHOTO OpraHa XO3siCTBEHHOTO o0LIecTBa ympaBisiolieil opra—
HHU3allMM B KayecTBE CaMOCTOSITEIbHOTO TpaXIZaHCKO-NMPaBOBOro Jjgorosopa (sui
generis), IpsIMO He MOMMEHOBAHHOTO B JIE€MCTBYIOIIEM 3aKOHOAATEIbCTBe PecnyOnuku
Benapych. B mensix mckiodeHUs] NIpaBOBOil HEOMPEIENIEHHOCTH, a TaKXe YCTpaHEHUs
nmpo6GenoB B JAeiCTBYIOIEM 3aKOHOMATEIbCTBE, TMpPEACTABISIETCS 1eJiecO00pa3HbIM
BkiawouuTh B K otnenvHylo rnaBy «Ilepenadya molHOMOYMN MCIOJIHUTEIBHOTO OpraHa
IOPUANYECKOTO JIMILA YINpaBisiolieid opraHu3aluu (ynpapiasiomeMy)», B KOTOpOUH, B
TOM 4YWHCJe, YKa3aTh CYLNIECTBEHHBbIE YCIOBUS IOTOBOpa O Mepegadye MOJTHOMOYUUN HC—
MOJHUTEJIBHOTO OpraHa XO3sSWCTBEHHOTO 0OLIecTBa IO IOTOBOPY ympaBisiolleil op—
raHu3auuu (ynpapisgouieMy).
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SAIIIUTA UHTEPECOB I'OCYJAPCTBA
B TPAXKJAHCKO-IIPABOBBIX OTHOINEHHNAX

Bapvimes B.A., Bumebckuii eocydapcmeeHHblll yHUGepCUmMem  UMeHU
II.M. Mawepoea

YyacTue rocymapcTBa B I'paXIaHCKO-TIPABOBBIX OTHOLIEHUSX PETyJIMpyeTcs Ia—
Boit 5 I'paxmaHckoro koaekca Pecny6nuku benapycwy (manee - 'K). CornacHo ct. 124
I'K Pecnyb6nauka benapycb M ee aAMMHUCTPATUBHO-TEPPUTOPHUAJbHBIE €IMHUIBI
y4acTBYIOT B TPaXJaHCKO-TIPaBOBBIX OTHOUIEHUS X HAa PaBHBIX C MHBIMU yYaCTHUKAMHU
3TUX OTHOWIEHUH - GU3NYECKUMHU U IOPUAUYECKUMHU JULAMU - U K HUM MIPUMEHSIOTCS
HOPMBI, KOTOpbIEe TPUMEHSIOTCS K IOPUAMYECKUM JUIIaM, €CIM MHOE HEe BBITEKAaeT U3
3aKOHOJATENbCTBA MJIU OCOOEHHOCTEW MAaHHBIX CyOBEKTOB. B cBsI3M ¢ yyacTuem rocy—
napcTBa B TIPaXIaHCKO-TIPABOBBIX OTHOIIEHWSX NMPUOOpeTaeT aKTyaJlbHOCTh 3alluTa
WHTEPEeCOB rocyaapcTBa B Ha3BaHHBIX MPaBOOTHOLIEHU X

I[pobGiema 3alIUTBl MHTEPECOB TOCYIapcTBa B TPaXJAaHCKO-NMPABOBBIX OTHOIIE—
HHUSX KOHIEHTPUPOBAHO BbIpaxaeTcs B OTBETCTBeHHocTH Pecnybaumku Benapyce B
cjlyyae €€ ydyacTusl B TakKuMX OTHoweHUsx. B wactHocTM, B cT. 127 T'K omnpeaeneHbl
0coOeHHOCTH OTBeTCTBeHHOCTH Pecnybnuku bBemapych ¥ aAMUHHUCTPAaTUBHO-
TEPPUTOPUAJBHBIX €IMHUL B OTHOLIEHUSX, PEryJUpyeMbIX IpaxkJaHCKUM 3aKoOHOIa—
TEJIbCTBOM, C Y4YaCTHEM HMHOCTPAaHHBIX IOPUIMYECKUX JIUI, TPaxXIaH U TOCYIapCTB.
Eciu aHanu3upoBaTh yKa3aHHYIO CTaThlo, TO cJeLyeT B MEpPBYIO ouyepelb 3aMETHUTh,
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YTO B MNepeyHe KOoHTpareHToB Pecny6iuku benapych Ha3zBaHbl TakXe MHOCTPaHHBbIE
rocynapctBa. IlpeacrtaBiasieTcss, 4YTO yKa3aHUE B YHUcjlAe YYAaCTHUKOB TpaxXIaHCKO-
MpaBOBBIX OTHOLIEHUNW HMHOCTPAHHBIX TOCYIAapCTB SIBJISIETCS M3AMIIHUM, MOCKOJbKY
MeXJy rocyrapcTBaMM He MOXET CYIIeCTBOBaTb IpaXXJaHCKO-NMPaBOBbBIX OTHOIIEHUI,
MOCKOJIbKY MEXTrocylapcTBEHHbIE OTHOLIEHUS BCEraa MMeET MNyGIMYHO-TPaBOBOW
XapakTep, JAaxe ecJM 3TO KacaeTcs MMYILIeCTBEHHBIX OTHoweHUit. B cratbe 127 TK
YCTAaHOBJIEHO, YTO OCOOEHHOCTU OTBETCTBEHHOCTU Pecnybauku Benapychb M agMuUHU—
CTPAaTUBHO-TEPPUTOPUATIBHBIX €IMHUL B IPaXJaHCKO-MPaBOBBIX OTHOLIEHUSAX C yda—
CTMEM MHOCTPAHHBIX IOPUAUYECKUX JIML, I'PaxXaaH M FOCYAapCTB OMPEAEISIOTCS 3aK0—
HoJaTelbHbIMM akTaMu. Kak BUIHO, 3T0 GlaHKeTHas HOpMa, Mpeamnojarapuias ua—
HUeE CMelMaJlbHbIX aKTOB, KOTOPBIX HET IO HACTOSIIIET0 BpEeMEHM, YTO JAaeT OCHOBaHUE
coesaTh BBIBOJ O HaJlWYUU MPaBOBOro mpobena B 3aKoHoAaTeabCTBe. OTHOCHUTEIbHO
ykazaHHbIX B cT. 127 'K 3akKoHoOmaTelbHbIX aKTOB C MOJHBIM OCHOBaHMEM MOXHO
MPEeANOJOXUTh, YTO ITO LOJXKEH ObITh 3aKOH 00 MMMYHUTeTe rocyaapctpa. [loarsep—
KIEHUEM TaKOMY MPEANOJOKEHHUIO MOXET CIYyXHUTh aHAJOTUYHAsl MO CONEPXAHUIO U
coBmajalllas Mo HOMepy cTaThsl B poccuiickoM ['paxknaHCKOM KoJIeKce, B KOTODPOW
ropopurcs: «OcobeHHOCTH OTBeTCTBeHHOCTU Poccuiickoit Penepauuu U cyOGbeKTOB
Poccuiickoit denepaunrum B OTHOWIEHHUSIX, PETYIUPYEeMBbIX TpakJaHCKUM 3aKOHOAa—
TEJIbCTBOM, C yYacTHEM HWHOCTPAHHBIX IOPUIMYECKHUX JHUI, TpaxJaH U TrocynapcTB
ompenessiloTcss 3aKOHOM 00 MMMYHUTETE rocyaapcTBa M ero cob6cTBeHHOCTU». Hamu
yXe u3jaraiach MO3UIMsSI OTHOCUTEIbHO MPHUHSITUS CHEUMATbHOTO 3aKOoHa 00 UMMy—
HUTETE rocygapcTBa M ero coo6crBeHHocTH [1]. 3aKOH 00 UMMYHUTETE AOJXEH UMETh
KOMTIIJIEKCHBI 1 XapaKTep M peryjupoBaTh KAk UMMYHUTET MHOCTPAHHOTO rOCylapcTBa,
Tak U Pecnyonuku Benapychb. KinroueBas mpoGieMa - 3TO Teopus, KOTopas AOJXKHa
ObITh MOJOXEHa B OCHOBY 3akoHa 00 MMMYyHMUTeTe rocyaapctBa. Kak HM3BeCTHO, B
HacToslee BpeMsl CYIIECTBYIOT ABe KOHKYpPUpYIOUIME TEOPpUHU, MPUMEHsieMble K yya—
CTUIO TOCYAapcTBa B I'PaXJAaHCKO-NPaBOBbIX OTHOIIEHUSIX: a0COMIOTHOTO U (GYHKIIMO—
HaJlbHOTO MMMyHuTeTa. [IpencraBasieTcs, 4To Teopus abCONIOTHOTO MMMYHUTeTa 6O—
Jiee OTBeyaeT MHTEpecaM Hallero rocyaapcrsa. ApPryMeHTHUPOBAThb 3TO MOXHO, BO-
MEepPBbIX, CAOXMBLICWCS TpaAuWLMel, MOCKOJbKY TEOpPHUI0O abCOJIOTHOTO MMMYHHUTETa
OTCcTaMBaja COBETCKas IOpUAMYECKas HayKa, HAaCJIEAHUKOM KOTOPOW MO MPaBy MOXET
cuuTaThCcs U Oegopycckasi opuaMdYeckas wWKojga. Bo-BTopeix, Teopusi pyHKIMOHATb™
HOTO MMMYHHUTETa MOsIBUJach Ha 3amajae ¢ LeJdbl0 BO3ACHCTBUS Ha BBHICOKYIO aKTHB—
HOCTh COLMATMCTUYECKUX M Pa3BUBAKIIMXCSI TOCYAApCTB B TPaxkAaHCKO-TPaBOBBIX
OTHOWIEHUSIX U KMMeeT SIBHO BBIPaXEHHYI MNOJUTUYECKYI aHTaXUPOBAHHOCTb. B
YCIOBUSIX, KOTJa BHOBb OTUETIMBO MPOSIBUIUCH MPOTUBOPEUYMS B CAMBIX pasHbIX che—
pax MexXIy 3alaJHbIMU CTPaHaMHM M TOCyJAapcTBaMHU, CJOXMBIIMMUCS Ha MOCTCOBET—
CKOM NpPOCTPAaHCTBE, MPUHATHUE TEOPUM (GYHKUMOHAIBHOTO MMMYHHMTETAa MOXET pac—
cMaTpHUBaThCsl KaK claya BaXHOW Mo3uUMU B mpaBe. HemaBHSIS McCTOpUS ¢ MpUHAZ—
JeXHOoCThlo Oubauoreku IlIHeepcoHa HarJsAAHO MPOAEMOHCTpPUpOBaJia, YTO TEOpHUS
GyHKUMOHATBHOTO MMMYHUTETA UCMOJb3YETCS B MOJMTUYECKUX MHTEPECaX U MOXET
HEraTUBHO BJIUSTh HAa MEXIOCYIapCTBEHHbIE OTHOLICHHUS.

B 1O Xe BpeMs ecTb MONBITKU COBMECTUTh 00e Teopuu. Tak B Pecnybiuke Ka—
3aXCTaH B OTHOUIEHMM MHOCTPAHHOTO TrocylapcTBa HNPUMEHSIETCS Teopust PYHKIIMO-
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HaJlbHOTO MMMYHUTETa, a MpUMeHUTeNbHO K Pecny6nuke Kaszaxcran - teopus abco—
JIIOTHOTO MMMYHUTeTa. Bpsn nu Takue ABOWHBIE CTAaHZApTHl MOXHO MPU3HATH OPU—
IMYEeCKU KOPPEKTHBIMHU.

B To ke BpeMs mpoBeleHUE aKTUBHOW MHBECTUIIMOHHOW MOJUTUKM TpebyeT TMO—
KOCTH B BOTIPOCE UMMYHHMTETOB, UYTO BbIpaxaeTcs B BO3MOXHOCTHU OTKa3a OT UMMyHU—
tera Pecnybnauku benapych B MHBECTUMILMOHHBIX noroBopax. B 3akoHe Pecnyb6auku
Benapycy «O KOHIleCCUSIX» TMpeNyCMOTpeHAa BO3MOXHOCTb OTKa3a OT HMMMYHUTETa
rocymapctBa. OngHako B 3akoHe «OO6 WMHBECTHLUSX» aHAJOTMYHOW HOPMBI HET, UYTO
MOXET paccMaTpHUBaTbCs KaK OINpeAeJeHHBI MpaBOBO Mpobes, NOCKOJbKY B ABYCTO—
POHHUX AOTOBOpPAx O MOOUIPEHUHM U B3aMUMHOU 3allMTe WHBECTUL M, 3aKIIOYEHHBIX
Pecnybnukoii berapycs ¢ psimoM rocyiapcTB, MpeaiycMaTpUBaeTCs OTKa3 OT UMMYHU—
TeTa ToCynapcTBa NMpPH 3aKJIIOYEHUM WMHBECTUIIMOHHOTO IOTOBOpa OT MMeHU Pecrmy6—
nuku berapyck. BesycioBHO, mpuMeHeHNE TEOPUU aOGCONOTHOTO MMMYHHTETa TOCYy—
napcTBa He O3HayaeT 0e30TBETCTBEHHOTO MOBENEHHUS TrocygapcTBa B TpaxXmZaHCKO-
MpaBOBBIX OTHOHIeHUsIX. Hao6opoT, rocygapcTBo AOJXKHO SBISTHCS 0Opaszmom o0siza—
TEIbHOCTH M UCIIOJHUTEIbHOCTH B JOTOBOPHBIX OTHOIIECHUSIX.
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K BOIIPOCY Ob ONPEAEJTEHNN COJIEPXAHHNA
CEPBUTYTHBIX MIPABOOTHOIMMEHUN

beaoyc C.H., beaopycckuii eocydapcmeennbvlil yHugepcumem

Jduckyccuss o mpoGieMax ompeleeHUs COAEPXaHUSI CEPBUTYTHBIX MPAaBOOTHO—
WIeHU B HayKe TPaxkIaHCKOTO MpaBa MMEET MECTO yXe Ha MPOTSIXKEHUM IJIUTEIbHOTO
meproaa BpeMeHU M CBs3aHa CO CMEIIAHHBIM XapaKTepOM CEPBUTYTOB.

MoOXHO BBIIETUTH CHEAYIOIIME acHekKThl 0003HAYeHHOro Bompoca: 1) 4YacTHO-
MyOIUIHBII XapakTep CEepPBUTYTHBIX MPaBOOTHOIIEHUN; 2) BELIHO-
00s13aTEJIbCTBEHHBII XapaKTep CEPBUTYTOB; 3) CEPBUTYTH KaK OOpeMeHEHUE WIHU
OorpaHMYeHUE BEUIHBIX MPaB UJIM KaK OTpaHUYEeHHEe NpaBa COOCTBEHHOCTH.

YacmHuo-nyboauunblli  xapakmep  cepeUmMymHblX NPABOOMHOUEHUU.

I[IpaBoBasi mpupoga cepBUTYTa MMeeT NYalMCTHUYECKHM XapaKTep, YTO OTpPakeHOo
3akoHoznateneM Poccuiickoit @exepanum NpUMEHUTEIbHO K BUIAM CEPBUTYTOB.

Tak, cormacHo ctaTbe 23 3emenbHOro Komekca Poccuiickoit @denmepaliuu cepBU—
TYT MOXET OBITh YACTHBIM U MYOIMYHBIM.

3akoHonatenbcTBO Pecny6nuku Benapych He BbIAENsieT 4YeTKO 3TH BUIBI CEPBU-
TYyTOB, OJTHAKO OHU KOCBEHHO YIOMUHAIOTCSA B popMax 3eMeJIbHOTO CEPBUTYTA.

B cootBercTBUM co cT. 1 Konmekca Pecnyonuku benapych o 3emiie 3eMeJbHBIN CEpBU—
TYT - IPAaBO OTPAaHUYEHHOTO MOJTb30BAHMS UYy>XKUM 3€MEJbHBIM YUaCTKOM, YCTAaHABIMBAEMOE ISt
obecriedeHUst TpoxoJa, Mpoe3na, MPOKIAAKNA M IKCIUTyaTallMy ra30lpoBOIOB, He(dTENPOBOIOB,
BO3AYIIHBIX M KaOeJTbHBIX JIMHUM 3JIEKTpOTIepeiady, CBSI3M U APYTMX MOTOOHBIX COOPYXKEHUN,
obecrie4yeHUsT BOLOCHAOXEHUSI U MEJIUOPAINU, pa3MEeLIeHUs Te0e3nUecKnX MyHKTOB, a TaKXke
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