HOTAPUAJNIBHAS 3AIIUTA IIPAB ®PU3UYECKHUX
NIOPUINYECKUXJIHNI

IHlennurxosa J. B., Kybauckuii eocydapcmeéeHHblil YHUGepcUmem, OOKmop
opuduveckux Hayk, npogeccop;, Aapépoea M. B., Kybauckuii eocydapcmeeHHbvlil
YHUgepcumem

ITpaBo Mo caMOMYy CYIIeCTBY, BHYTpeHHe# CBOeW CYTH IpPU3BAHO CJHeNaTh Cyoh—
eKTOB, TMOJUMHIIOIMUXCI ero HopMaM, 3alIUIleHHEIMHU. BoT modyeMy 3amuTHas GbyHK—
IUs MpaBa MoXeT GBHITH IPH3BaHa TJIABEHCTBYIONIel, MPOHM3HBalOIIel Bce ero apy—
rve, BEIpaGoTaHHBI e NTPABOBOMH HayKOM, GQYHKIIUHU.

I'paxnaHckoe TpaBo, pPeTyIMpysd TJIaBHHIM 006pa3oM HMYIIeCTBEHHBIE OTHOIIEe—
HHUSI, UMeeT CBOeil 1eNblo JaTh Ccy6heKTaM MMYIIecTBeHHOTro 060opoTa TaKo# Mexa-
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HU3M 3G GEeKTUBHO B3aUMOMEHCTBYIOIIMX HOPM, KOTOPHH GBI 6B crtocobeH He TONb—
KO ¥ HE CTOJNBKO BOCCTAHOBHUTH HapyIIeHHBIE IIpaBa YW BO3MOKHOCTH, CKOJBKO
MpeaoTBPATUTh BO3MOXHBIE MPOOIeMBl U MOTEPH MaTepUalbHOTO Xapakrtepa. MoOXKHO
TOBOPUTH O HEOOXOOTUMOCTU CO3MAHUSA B COBPEMEHHOM TOCYIapCTBEHHO OpTaHU30
BaHHOM OO0TIecTBe TaKOTO MeXaHW3Ma 3alllUTH TpakJTaHCKUX MpaB, KOTOPHI obecre—
yuBail OB BO3MOXKHOCTh GU3MUESCKUM U IOPUAUYSCKUM JITHI[aM, KaK CaMOCTOSTENbHON
peaau3aiui CBOMX CYOBEKTUBHHBIX MpaB, Tak M € MOMOMIBI CHCTEMB KOMITETEHTHBIX
OpraHoB, CIEIHATBHO CO3TAHHHBIX TOCYIapCTBOM IS OCYH[ECTBICHUS 3alUTHOM
dbyukiuu. Pynonsd don MepuHT yTBepKIam, YTo 3alm[UTa - €CTh 00I3aHHOCTH BCAKO—
TO M Kaxjoro mepen obmecTBoM [1, ¢. 18], 3ammuuras cBoe mpaBo, YYaCTHUK TpakmaH—
ckoTo obopoTa, MO MBICIH KIacCHKa, 3aluinact mpaBo Boobime. CyOBeKTH TpakmaH —
CKHUX MPAaBOOTHOIICHUH TOTKHB OBTH HENPEKIOHHH B 3amure (mo Mepunry - 6opp—
6e) cBoux mpaB. KpuTepuil 3aIliUTE B TaHHOM Clly4ae MOXeT OBITH HCIIOIB30BAH IS
ompeneNieHUsS MepHl BHYTpEHHETro 4YYBCTBa JToJira MIOO0OT0 U3 YYACTHUKOB TpaKkmaH —
CKHX MMPaBOOTHOIIECHUT .

BosaukaeT mpaBoMepHBI Il BOTIpOC, a UMEHHO: KaKWe OpTaHBl, CIIeIMalbHO co3ma—
BaeMBIe B CHCTeMe OpPTaHOB MyOIMUYHON BIACTH Ha COBPEeMEHHOM »3Talle pPa3BUTHUA
HAITUX TOCYTApCTB, MOTYT OBITh TMPHU3BAHB TJIABHBIMH 3allUTHUKAMU TpaXTaHCKUX
mpaB W HHTepecoB OGU3WMUECKHX W OpUAWUYecKHX nui? JlymMaercs, uTo Takasd poib
MoTXHa OBITH OTBeJeHAa OopraHaM HoTapuaTa JaTHHCKoTo Tumla. HoTapuwyc mpemctaB—
JgeT cBOOOMHYI0 IOpUAHMUYECKYI0 Tpodeccuio, MPH 3TOM TOCYIapCTBO HaTelseT ero
CTeNMUaTbHEIMU TTOTHOMOUYHUAMU W OH HeHcTBYeT OT MMeHHU TocymapcTBa. Horapuyc
TMOAUYNHACTCHI TOTBKO 3aKOHY M OKa3HBaeT KBaTUDHUIIHPOBaHHYIO IOPHANUIESCKYIO TO—
MoIh. JledTembHOCTh, HOTapWyca HallpaBiieHa Ha TpenlylpexXTeHWe CIOpPOB U KOH—
daukToB. HoTapumanbHBIe aKTH HUMEIOT 0c00VI0 MOKa3aTelbCTBEHHYIO W HWCTONTHU
TeAbHYIO CHTy. J[esdTembHOCTh HOTAPUYCOB OPTaHU3VETCS HOTApHMANbHBIMH TalaTaMu,
YIEHCTBO B KOTOPHIX ABIAeTCS o0sg3aTenbHHM. [lpu 3ToM HoTapuambHas HesSTelTh—
HOCTH KOHTPOJTHPYETCA CO CTOPOHHBI TOCyTapcTBa OopraHaMU IOCTUIHU. BaXHBIM SBII—
ercss W ToT $akT, UYTO HOTApHyC HeceT IMOTHYIO TPakTaHCKO-TPaBOBYIO OTBETCTBEH
HOCTH 3a yIepd, MpUUIMHEHHB N TpaXgaHaM W I0PpUAWNYSCKUM JIHUIIAM B CBA3HU C OCY—
e CcTBIICHUEM cBoelf mpodeccuoHalbHOW MedTeIbHOCTH. Bee TepeumcIeHHBIe Xapak—
TEPUCTHUKU C OUEBUMTHOCTHIO CBUMETEIHCTBYIOT O TOM, UTO B COBPEMEHHBIX YCITOBUAX
pa3Butusa TocymapcTB Poccuum m bemopyccum mpeamodTuTenbHON OBTa OB HOTApU—
ambHasg MOJeNb 3allUTH TpakTaHCKUX TpaB.

Kax msBectHO, B Mupe BeIpaboTaHBI, IO KpaliHell Mepe, ABe CHUCTEMBI 3all{UTHI
rpaxgaHckux mpaB. OpHa - aHTJIO-CaKCOHCKas MOXeT OBITh Ha3BaHa alBOKaTCKOI,
MMOCKONBKY TIABHHEIM IOPHUIMYECKUM MOMONIHUKOM M COBETHUKOM IO 0PUIHUUCCKUM
menaM 3Mech ABISeTCS agBokar. Jlpyrag cucrema - JTaTHWHCKas OCHOBaHAa Ha TPUHIU—
max ¥ HOpMaxX HoTapuara JaTuHckKoro Tuma. OHa MoxXeT O6BITh Ha3BaHa HOTApUANLHOIM,
MMOCKONBKY 37eCh TJIABHHIM COBETHUKOM M 3aIlUTHUKOM TpakmgaH B HMMYI[ECTBEHHBIX
OTHOIIEHU X ABISETCS HOTApPUYC, HaTeJIeHHBIH CHeHalbHON KOMIeTeHI[uel co cro—
POHB TYOIUYHON BIACTH.

OmnpeneleHHBM TOATBEpKIACeHUEM BHOOpa HOTApHANBLHOW MOTETH 3alUTH
rpaxjgaHcKuX npaB B Pecnybiauke berapyck Moxer OrTh YKa3z Ilpesumenra Pecny6-
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muku bemapycr or 27 HosOpg 2013 1. Ne 523 «O06 opraHW3aluu HOTApUATLHOU Aesd—
TenbHOCTH B Pecnybiuke Benapych», MMEHHO 3THM yKa30M WHCTUTYT HOTapuara Pec—
nybnuku Berapychk 6611 pedopMUpPOBaH Ha HavadaX caMobUHAHCUPOBAHUS U caMOpe —
rymupoBaHus. TeHAeHIIMH pa3BUTUS HOTapuaTa B BeIopyccHU CBUACTENHCTBYIOT O
ToM, uro Kak Poccuiickags ®Demeparus, tak u Pecnybnauka bemapychs BeIOGUpaioT Mo—
Jlelib HOTapuaTa JATHHCKOTO THIA, a 3HAYUT U HOTAPUATBHYI0 MOIENb 3al[UTHI Tpax —
MTAHCKHUX TpaB GU3MUECKUX U 10 PUMUUESCKUX JTUII.

Jlymaercsa, 4TO HJaHHBIH BRIOOD HAIIMMU TOCYIapPCTBAMHU MOTKEH OBITh 3aKpPeIUICH
Ha KOHCTUTYIIMOHHOM ypoBHe. B Hactosgmiee Bpems Koucturyinus Pecnybnuku Bema—
pych B cr. 60 mpoBo3TIaniaeT rapaHTHPOBAHHYIO 3allUTy TpaB M ¢BOOOI KOMIIETEHT
HBIM, HE3aBUCHUMBIM M OeCIIPUCTPACTHBIM CYJIOM B OlNpeneleHHble cpoku. KoHCTHTY—
uusa Poccuiickoit ®emepanuu B ¢r. 46 TapaHTUpYeT TakKkKe cymeOHYIO 3al[UTy MpaB u
cBobon tpaxmaHn. IlpemcraBngercs, 4To OTHEIbHBIM IYHKTOM YKa3aHHBIX cTaTeil oc—
HOBHBIX 3aKOHOB MOJKHa OBITH BBIJeIeHa HOTapHWalbHas 3alllUTa TPaXTaHCKHUX TPaB
busnUecKUX U 0PUANISCKUX JTUI[. DTO obecrmeyur opUIHATEHOES TPU3HAHUE BBIGOpa
HallUMHU TOCYJAapCTBAMU HOTApUaTbHOW MOJETH 3allUTHl TpakgaHcKuxX mpaB. KoH—
CTUTYIHOHHBIN YPOBEeHb MPU3HAHUS HOTAPHANBHON 3al[UTH TPAXTAHCKUX MPaB MO3—
BOJIUT TIPOU3BECTH HeOOXOMUMBIE COMCpXKATENbHBIC M3MEHEHUS B HOPMaX TpakiaH —
CKOTO 3aKOHOIATeNbhCTBA, Kacalou[uXcsd HOTApHalbHOW GopMbl coenku. B HacTosmiee
BpeMd Kak B Poccuu, Tak u Benopyccun HabmwomaeTcs TCHACHIIUA CyXKeHUS G yHKITHIA
HOTapuaTa. DTO KOCHYIOCH, B YACTHOCTHU, CHEJIOK ¢ HEABUXKHMBIM UMYI[ECTBOM, CIe—
JIOK MO OTYYKICHUIO TPAHCIOPTHBIX CPEJICTB, YAOCTOBEPEHUS YUPETUTEIBHBIX TOKY—
MEHTOB IOPUANYECCKHUX JTUIl U APYTUX caenok. CyxkeHue chepbl MPUMEHEHUS HOTAPH —
ambHOW GOPMBI CHETKH IBHO HE MOXET CIoc0obCcTBOBATH MOBHIIIeHNIO 3 PeKTHBHOCTH
MPaBOBONM 3aIMUTH WHTEPECOB YUYACTHUKOB TpakmgaHcKoTo obopora. JIymaercs, uro
HoTapuanbHas (opMa cHeldKH JONKHA OXBAaThIBATh, IO KpaliHeidl Mepe, CHenKH,
HalpaBlIeHHBIC Ha peanusanuio u obecleueHHe ceMeHHOTO HHTepeca YYacTHUKOB
TpakJTaHCKUX MPABOOTHONICHH I, BO-BTOPBIX, CHENKU, UMEIOININE Ielb pealnu3aluio u
obecreyeHne MPeNCTABUTENHCTBA U MOCPEAHUYECTBA, B-TPETHUX, CHSIIKU, CBA3aHHBIE
¢ mpuobpeTeHHEM HEIBUKXHMOTO UMYIIECTBA B COOCTBEHHOCTh, B-UYeTBEPTHIX, CIACIKH,
3aTparuBalpIie WHTepeC HeleeCcMOCOOHBIX U HEe MOTHOCTHIO AeeCIOCOOHBIX TPakIaH,
B-TISITBIX, CHEJIKU, CBI3aHHBIC C CO3MaHUEM XO3SHCTBEHHBIX OBIIECTB U TOBAPUIIECTB,
¥ HaKOHeIl, CJeTKH, HallpaBIeHHbIe HAa PACIMOPIKCHUE UMYIECTBOM Ha ciaydail cMep—
TH.

B cnyuae peann3alluM JaHHOTO IIPEJIOKEHUS HOPMaMH T'PaXIaHCKOTO 3aKOHO—
IaTelbCTBA MOXKHO OyIeT TOBOPHUTH O TOM, UYTO MEXaHM3M 3allUTH I'pPaXJaHCKUX IIpaB
B HaIllUX TOCyJapcTBax B 3HAUMTEIBHOM CTEIEHHU CO3JaH, a 3HAUYUT, BHYTPEHHSIS CYTh
ImpaBa, eTO IMpeJHa3HaUeHUE Ha jgejie OyAeT pealn30BaHO 3aKOHOIATeIIeM.
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