JICHUW CHENKU CONEePXKMUTCS YKa3aHHWE Ha CaMYl0 BaXHYIO COCTAaBJISIOUIYIO HaINpaBIeH—
HOCTM - BOBHMKHOBEHME M MpeKpalleHWe rpaxIaHCKUX NMpaB U oOsi3aHHOCTei. B cuny
IVCTO3UTUBHOCTH TPaxXIaHCKO-TIPAaBOBOTO DPEryJUpPOBAHUS HET MPENSTCTBUUA IS ee
pacIiupeHus 0 YCMOTPEHUIO CTOPOH.

M3 cka3aHHOTO BBITEKAEeT, YTO COAEPXKATEJIbHO TPaXIaHCKO-NPaBOBOE DPETYIMpPO—
BaHUE TPOU3BONMTCS IMOCPEACTBOM 3aKpeIIEHUST B HOpPMax TPaXAaHCKOTO TpaBa M
YaCTHO-aBTOHOMHBIX IMOJOXEHUSIX YCTAHOBJIECHUIA, MpexXae BCeTro, 00 OMpeneleHUN U
M3MEHEHUHU MPaBOBOTO IMOJOXEHUS YYaCTHUKOB IpaxIaHCKOTO 000poTa, OCHOBaHWIA
BO3HMKHOBEHUS U MpeKpalleHNs TPaXJAaHCKUX NIpaB U 00sI3aHHOCTEM, a TaKXe Mopsia—
Ka MX OCYIIECTBIECHUS U UCTIOTHEHMS.
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OTJAEJBHBIE BOITPOCHI IPABOBOTO PETYJINPOBAHUA
OCYIIECTBJEHMUA POAUTEIbCKUXIPAB M OBA3AHHOCTEM

Pycenuux T.M., Benropycckuii eocyoapcmeeHHblil YHUBEPCUMEem

Bompochsl ocyuecTBiIeHUsT POAUTEIBCKUX TIPaB W WUCIOJTHEHUS DPOAUTEIBCKUX
00sI3aHHOCTEW pEeTYyIUpPYIOTCS 3aKOHONATEJbCTBOM JOCTAaTOYHO TMoJHO. OCHOBHBIE
TMPUHLUIIBI UX OCYLIECTBJIEHUS 3aKperieHbl B yacTsax 3 U 4 ct. 32 KoHcTtutyuuu Pec—
ny6auku benapych, a Takxe B ¢T. 5 Konekca Pecnyonuku benapych o 6pake u ceMbe
ot 09.07.1999 Ne 278-3 (manee - KoBC). OTaenbHble acmeKThl OCYIIECTBICHUS POIH—
TeJbCKMX TpaB peryaupyrorcs rinaBoil 10 KobC, a Takxe rpaxmaHCKUM, TpaxiaaH—
CKUM TPOLECCYyaTbHBIM, XHUIUIIHBIM U MHBIM OTPacIeBbIM 3aKOHOAATEIBCTBOM.

BMmecTe ¢ Tem, mpexncTaBiasieTcsl HEOOXONMMBIM OOpPaTUTh BHUMaHHE Ha OTHENb—
Hble HEIOCTATKW B MPaBOBOM PETYJIMPOBAaHUM OCYLUIECTBICHUS POAUTENBCKUX MpPaAB M
WCIOJHEHUSI POOUTENbCKUX 00s13aHHOCTEH.
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Bo-nepBbiXx, TakuMm npobenom siBiasiercss orcyrctBue B KoBC 6a3zoBoro mojoxe—
HUS, 3aKpenysiiolero cBobony pacnopsikeHusl ceMeiiHbIMU npaBaMu. Ha Haw B3risx,
yCTpaHeHHUe yKa3aHHOro mpobeyia, MO3BOJUT Oojiee YETKO ONMpPeneUTh CTaTyC ceMeil—
HOTO MpaBa KaK OTpacju YacTHOTO, a He MyOJMYHOTO MpaBsa.

Hecmorps Ha TO, uYTO BAMsIHME NYOJMYHO-NMPaBOBLIX Hayajl B PEryjJupoBaHUU
pas3iMYHbIX UHCTUTYTOB CeMEHHOro mpaBa He OJMHAKOBO, MPAaBOOTHOLIEHUS POAUTE—
Jieil M neTeil OTHOCSITCH K Ipyrnrme NMpaBOBbIX OTHOLIEHUI, 3HAYEHUE KOTOPBIX Jsd 00—
LIecTBa B LI€JIOM JOCTATOYHO BEJUKO, T. €. MYOJIMUYHBI MHTEpPEeC UrpaeT 3AecChb 3HAUM—
TeJbHYIO poJsib. B Takux oTHoweHUsAX, mo MHeHUlo E.M. BopoxeiiknHa, «3aKOH CBI—
3bIBAET OCYILECTBJEHUE MPaB U UCIOJHEHHUE COOTBETCTBYIOIIMX OOSI3aHHOCTEW C MO—
BbILIEHHOW OTBETCTBEHHOCTbIO CYyOBEKTOB CeMeiHBIX MpaBOOTHoWeHU» [1, c. 258].
IIpu 5ToM 3a MX HEUCNOJHEHHE MO MHUIMAaTUBE TOCYAapCTBEHHBIX OPraHoOB MpUMe—
HSIOTCSI MPELYCMOTPEHHBIE 3aKOHOM caHKLUMHU. Bmecte ¢ TeM, HecMOTpsI Ha 3HAUM—
TeJbHYIO pPOJb MYOJIMYHO-TPAaBOBBIX Hayal B PEryJMpoOBAHUU POAUTENbCKUX MPaBO—
OTHOLIEHMI, W AJSI HUX XapaKTepHO Haauyue y cyObeKTOB omlpeneeHHOl cBOOOIBI
pacrnopsiXeHusi CBOMMU CeMEiHBIMU NpaBaMu (HampuMep, NpaBo poAUTeNeil Ha ompe—
neneHue (pamMuauu U MMeHU pebeHKa, Ha OoMNpeneeHUe MecTa XUTelbCcTBA pebeHKa M
np.). CooTBeTCTBEHHO, 3aKpernJjeHue Takoro 6a3oBOro MpuHIMNA B OTPACIEBOM KOIU—
(uuupoBaHHOM aKkTe, KaK MpeaCTaBiseTCs, SIBAsIETCSI HEOOXOAUMOCTHIO.

Bo-BTopbiX, OompelneieHHBIM HENOCTATKOM B MPaBOBOM pPETryJIMPOBAHUU JTUUYHBIX
HEMMYIIECTBEHHBIX MpaB M 00si3aHHOCTEW poauTesieil, Ha Hall B3TJsIA, SIBIASETCS OT—
cytctBue B KobC cnenuanbHoit HOpMBI, ycTaHaBJUBalolleid npenebl (IrpaHULbl) pea—
JNIN3aUMKU POOUTENbCKUX MPaB M MCHOJHEHUS POAUTEIbCKUX OO0SI3aHHOCTEH, B YaCTHO—
CTU OTCYTCTBYET OMNpeJesieHue MOHSATHUS «Haljexallee BOCIUTAHUE NETeii».

Hecmorpsa Ha To, uto neiictByromuit KobC packpbiBaeT coiaepxaHue HeHamjie—
XKallero BOCMUTaHUs geTed (cT. 67), B HEM OTCYTCTBYeT Kakoe JMOO yMOMHUHAaHHUE O
npaBe AeTeil Ha Haajiexallee BOCIUTAHUE.

Kaxnplit HecoBepLUIEHHOJETHUI MMeeT MpaBO Ha Haljiexalllee BOCIUTAHUE - Ta—
KOBa akCMoMa, BbIpaXeHHasl Mo-pa3HOMY B pPa3IMYHBIX MPaBOBBIX aKTaX, K KOTOPBIM,
npexnae Bcero, ciaeayer otrHecTu KoHBeHUMIO o mpaBax pebeHka (ct.27). Caenyet
OTMETUTb, YTO U B CIELMAJbHON JUTEpaType 3TO MpaBO He OCTaBajJoch 06e3 BHUMAaHUSI
[2, c. 196; 3, c. 48].

Mbl npusHaeM, uto oTcyTcTBue B KoBC nmpsmMoro ymoMuHaHuUs O MpaBe AeTeil Ha
HaJjexaliee ceMeiiHOoe BOCMUTaHME He O3HAyaeT, YTO NETH BOBCE BBHIMAJM U3 MPaBO—
BOTO MOJs. YAeNbHBIN BeC MPaBUJ, TakK WJIM MHAaYe 3aTPAarMBalOIIUX BOMPOCH Hamjie—
Kallero BOCMUTAHUsI, JOCTATOYHO BEJMK, KOTIa BCSIKMil pa3 obpalaeTcsi BHUMaHuUe Ha
cobyiloleHUEe MHTEPECOB HECOBEPIIEHHONETHETO:

- NpU BBIHECEHUU pEIIEHMs] O PACTOPXEHUU Opaka MeXAYy CYmpyramu, y KOTO—
pBIX ecTh HecoBepuieHHoMeTHUE neTu (cT. 36 KobC);

- IpU pEUIEHUU BOMPOCOB 3aLIUTHl NMPaB U HHTEPECOB HECOBEPIICHHOJNETHUX
(c1.66'KoBC):

- B clyyasiX pacCMOTpPEHMS JAeJ O BOCCTAHOBJEHMUM POAUTENbCKUX MpaB (cT. 84
KoBbC) ur. o.
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OnHako, kKak oTMevyaoT E.A.®neitmun u A.M. HeyaeBa, «OXpaHSITh U3BECTHBII
VHTEpEC He BCerga 3Ha4MUT OXPaHATh CyObEKTUBHOE MpaBo, MO0 MHTEepec U CyOBEeK—
TUBHOE NMpaBO He CUHOHUMBI» [4, ¢c. 113; 3, c. 49]. B cBsI3M ¢ 3TUM MBI IMojaraeM, 4To
BOIIPOC O TOM, «SIBJSIETCS JM IMOCTOSSHHOE YyNMOMHMHaHMe 00 MHTepecax neTeil mocrta—
TOYHOM rapaHTHe#l oXpaHBl IpaBa Ha HajajeXallee BOCIUTaHUE» OCTAETCS OTKPBITHIM.
CyutaeM HEOOXOAMMBIM OTMETUTh HaJlW4YWe HETaTHUBHBIX MOCIECACTBHMA OTCYTCTBUS
JIETaIbHOTO 3aKpeIJeHUusI 3TOro NOHSITUS B KadyecTBe CYOBEKTHMBHOTO IpaBa. Bo-
MepBbIX, OTCYTCTBUE MPSIMBIX MPEANOCHIJIOK €ro NMpaBOBOTO o0ecreyeHus ; BO-BTOPHIX,
OTCYTCTBYIOIlee MpaBo ¢GOpPMaJbHO CJIOXHEe 3allMIiaTh B CyZeOHOM TOpPSIKE; B-
TPETbUX, U3 TOJS 3pEeHUS MPaBONPUMEHUTEIbHBIX OPTaHOB, IO CYTH, McYe3aeT TaKoe
BaXHOE cOIlMaJbHOe 06Jaro pebeHKa, KaK ero nmpaBo Ha BOCIUTaHUeE.

B cBSI3M ¢ M3M0XEHHBIM, HAM MpeAcTaBisieTcsd HeoOXoAUMbIM BKIOUYUTH B KobC
MOJIOXEeHUEe, 3aKperisioliee MpaBo HECOBEPUIEHHOJETHET0 Ha HaJJeXallee BOCIUTa—
HUE, U MOJIOXEeHNE, paCKpbhIBalollee MOHATHE HAaAIeXallero BOCIUTAHUS.
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OXPAHA CBEJEHUI O PABMEPE 3APABOTHOM IJATBHI
BPEXHNME KOMMEPYECKOM TANHBI

Pabuenxo A.H., Hauyuonaavnviii uyenmp 3aKoH00amenbcmeéa U NpAGOGHIX
uccaedosanuii  Pecnybauxu  Beanapyco

Panee meiictBoBaBuiee [losoXeHMEe 0 KOMMepuyecKoill TaliHe, YTBEpPXIEHHOE MO~
cranoBieHnem CoBera MuHuctpoB Pecny6nuku bemapych ot 6 Hos6ps 1992 r.
Ne 670, yeTko ompemensiio, YTO CBEAEHHUS O 3apabOTHO MmiaTte paGOTHUKOB HE MOTYT
COCTaBJSITh KOMMEpPUYECKYI0 TallHy cyObeKTOB Xxo3giictBoBaHus. 11 wutons 2013 r.
BCTYNUJ B cUJIy HOBBIM 3akoH Pecmy6nuku bemapych or 5 suBaps 2013 r. Ne 16-3 «O
KoMMepueckoil TaiiHe» (manee - 3akoH), a paHee neiicTBoBaBuee [lomoxeHue OBIIO
MPU3HAHO YTPaTUBWIMM cuiy. B 3akoHe OTCYTCTBYeT MpPSMOU 3ampeT Ha YCTAaHOBJE—
HUE pexXuMa KOMMepYecKOoW TaliHbl B OTHOLIEHUU CBeJEeHUI o 3apabOTHOUW miaTe pa—
6orHUKOB. O TOM, MOMAJIeXaT JIM OXpaHe yKa3aHHBbIE CBEJEHUS B peXMMe KOMMepye—
CKOUW TailHBI B COOTBETCTBUM C NEUCTBYIOIIUM 3aKOHOZaTeIbcTBOM B Pecmybiuke be—
Jlapych, MOMIET peyb Jaiee.

B crabe 6 3akoHa cpeiu CBeIeHHMH, KOTOpble HE MOTYT COCTAaBJISITH KOMMepdYe—
CKYyI0 TaWHy, HeT MPSMOIO yKasaHWs Ha CBeJeHHs O 3apabOTHOW IjaTe paGOTHUKOB.
OnHaKo, cpeiu CBeIeHHUiIl, KOTOpble HE MOTYT COCTABJISITh KOMMEPYECKYIO TaiiHy u
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