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(ITO OIIBITY CIIA)

Ilagaosa JI.B., Hauuonanousili uyenmp 3akoHodamenvcmed U RNPAGOSHIX
uccaedoeanuit Pecnyonuxu benapyce

Poxp nuita, mocTpamaBIiero OT MPECTYIICHUS, B YITOJOBHOM CYIOTPOU3BOICTBE
CIITA no 80-90-x rr. mpomnuIoro BeKa OBIJIa HeBeJlIMKa M CBOIHIACH K COOOIIEHUIO O
COBEPIIEHHOM TpPECTYIUICHUH U fade Cyay CBHUAeTeIbCKUX mokKaszauuii. Takoe momo—
KEHUE Je OTPUIATeIbHO BIUSIO Ha JIOBepHEe HaceJIeHHUS CUCTeMe MPaBOCYIUS U XKe—
JaHUe COTPYAHHMYATH ¢ MPaBOOXPAHUTEIFHBIMU OpTaHaMH.

ITonumag oueBumHOCTh yManeHus mnpas morepmesiiero, CIIA Ha denmepansrHOM
VpOBHE U Ha YpOBHE MITATOB MPEANPUHSIN PSAJ Mep, HalpaBIeHHHX Ha YIyINIeHUE
TMOJOKECHUSA MOCTPaNaBIIuX OT MpecTyiUieHn . OIHUM U3 MEepBHIX OB MPUHAT 3aKOH
«OQ 3amuTe MOTEPIEBUINX M CBUJCTENCH», BCTYNUBIINK B cuiay B 1984 1. M craBumuii
qacThio Cpogma 3akoHo CIIIA (pasmen 18, §§ 1512-1515, 3663, 3664)[1]. B cratne 2
VKa3aHHOTO 3aKoHa o6osHavyeHo, 4ro «kKoHTpecc CIIIA mpusHaeT u TpoBO3TIalIaeT,
9to 6¢3 B3aMMOJEHCTBUS ¢ MOTEPIEBIIUME U CBUACTEIAMHU CHCTEMa YTOJIOBHOTO TIpa—
Bocyaus mepecTtaeT GyHKIHMOHUpoBaTh. Ellle HemaBHO, 3a HEMHOTUMH HCKIIOYECHUSI—
MU, UX TIpaBa THOO UTHOPHPOBAINCH, MO0 OHU PACCMATPUBAIUCH CHCTEMON YroloB—
HOTO TPAaBOCYIUSA B KAaYeCTBe MPOCTHIX CPEJCTB B M300MMYeHUM U HaKa3aHUU BUHOB—
Heix. Eite gacto moTrepmeBniue OT TSXKKUX MPECTYIICHUH BHHYXKICHB HCIBITHBATH
dbusmueckue, nmcuxororunvdeckre u GUHAHCOBHE TUIIEHUS B Ka4eCTBE MEePBOHAYAIBHO —
TOo pe3yibTaTa MPECTYIUICHUS, a B IMOCIHECACTBUU B pe3yibTaTe KOHTaKTa ¢ CUCTEMOM
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mpaBocyausi, 6€30TBETCTBEHHO OTHOCSINEHCS K peaJbHBIM MOTPeOHOCTIM XKepTB» [2,
¢. 51]. JaHHBEIM 3aKOHOM OBIJIO IPEIYCMOTPEHO 3aKpeIlJICHHE TIpU IIpOKypaType cle—
IIHATUCTOB, OKa3BIBAIOIIUX TOIIEPKKY MOCTPATaBIINM OT MPECTYIUIEHUS W KOOPIU—
HAI[MI0 WX B3aUMONEHCTBUSA ¢ MHBIMHU crykbamu. CyllecTBeHHBe M3MEHCHUS B TIPO—
meccyarbHOe TOJTOXKEHUE MOTepIeBNIero OBIIM BHeCeHH (enepanbHBIMU 3aKOHAMU
«O Gopnbe ¢ mpecrymHOoCTBIO» 1990 1., «bumrieM o mpaBax XepTB IIpeCTYIUIEHHIT»
1990 1., «O pa3bacHeHWH TpaB XepTB MpecTylUleHUi» 1997 v. u np. (UTo gBISEeTCS
MpeaMeTOM CaMOCTOSITETRHOTO paccMOTpeHus). BMmecte ¢ TeM, CTOpOHOI Tpolecca
MOTEepIeBIINA TPpU3HAH He OB, YTO, IO MHEHHIO HCCIeT0oBaTeNei, CBA3aHO C OTCYT—
CTBHEM KOHCTHTYIIMOHHOTO 3aKpeIlJIeHHUs MpaB JaHHOTO JHUI[a, CTOKHOCTHIO BHECCHHSI
nomnpaBok B Koncrurynuio CIHIA, meifictBytomyio ¢ 1787 r., U MpOoTUBOACHCTBUEM CO
CTOPOHHI JIUIL, MPEICTABIAIONIUX HHTEPECH MpaBoHapymuTeaeii. B ¢Ba3u ¢ usmoxeH—
HBEIM, TOCTpajaBIlNe OT MpecTYIUICHUH JTWIla cBOE ydyacTHe B Ipollecce B TEPBYIO
ouepenhb CBOTAT K BOmMpocaM 0e30TMacHOCTH M BO3MelleHud yinepba, a He COMeHCTBHUIO
IpaBOCYINI0O B HaKasaHUHU oOBuUHAeMoro [3, ¢. 6]. B HacTogmee BpeMsa o6o3Hade HHEL €
WHTEPECH MOCTpamaBIINX JHIl OTHECEHHB 3aKoHomareleM B cbhepe CyIOMpOM3BOACTBA
K YHCIYy MPUOPUTeTHHX. JlaHHOe MoToXeHHe BechMa 3HAUMMO IS MOHUMAHHS TIpa—
BoBoii momuTuku CIIIA B o61acTu pa3zBUTHA WHCTUTYTA PECTHTYIMU, CBA3AHHBIX C
HHUM OTHONICHUNH OCBOGOKXKICHUS BUHOBHOTO JIUI[a OT HaKa3aHWS, MOTHOMY H TIpa—
BUJIBHOMY OCMBICIEHHUIO MUPOKO MPUMEHSIEMOM CIeIKH O MTPU3HAHUY BUHH.

OcymiecTBieHNEe BO3MEIIEHUS MOTEPh, TMOHECEHHHBI X MOCTPATaBIINM JTUIOM B pe—
3yIABTATe COBEPIIEHHOTO TPECTYIUIEHUS, BO3MOXKHO IOCPEICTBOM HHCTUTYTOB Tpax—
OaHCKOW OTBETCTBEHHOCTH, PECTUTYIHMH U KoMIeHcanuu. JlaHHBIe HHCTUTYTH HeE
KOHKYPHUDYIOT MeKIYy coboif, a cKopee MOMONTHSAIOT IPYT Apyra.

PecTuTyiius B yromoBHOM CYIOMpPOM3BOACTBE TpemcTaBisger coboil TpeboBaHme
cynma B dbopme cymeGHOTO TpHKasa, HA OCHOBaHMHM KOTOPOTO JHI[O, MPUBICUYEHHOE K
OTBETCTBEHHOCTU HOOPOBONBHO HIMW B MPUHYIUTEIHFHOM IMOPIIKE OCYIIECTBISET BO3—
BpaT coGCTBEHHOCTH, BHIIIATY 3a MPUYMHEHHBIH Bpen Win yiiepb, Bo3MelIeHHE pac—
XOJIOB, MTOHECEHHHX B pe3yjibTaTe BUKTHMHU3Alluu (HEeBHIJIaueHHas 3apaboTHas Tara
3a TEPUOT HETPYIOCITOCOOHOCTH, CTOMATOIOTUYESCKUE YCIYTH U T. 1.) U BOCCTAHOBIE —
HUEe B TpaBaX. 3aKOHOTATENHCTBOM IpPEIYCMOTPEHO [IBa BHUIA PECTUTYIUH: o00sg3a—
TeabHad W pakyiIbTaTuBHasg. 3akKoH «006 06g3aTelbHON pecTHTYIHH» oT 1996 1. Tpe—
OyeT MPpUMEHECHUS PECTUTYIIUU TIPU CAMBIX Pa3IUYHBIX O00CTOSTENhCTBAX, W YTO IUIA—
TeK <«TOJIKeH OBITH COBEpIIeH B KpaTdailile BO3MOXHBIN pa3yMHBIH CpOK», HE3aBU—
CHMO OT MAaTepUaIbHOTO IMOJOKECHUS MOACYIUMOTO (OTBETCTBEHHOCTh IO 3aKOHY
miutcs 20 mer mocie ocBoOOXICHHSA MoacyguMoro miam go ero cMmeptu (18 U.S.C.,
3613). IlpaBo Ha peCTHUTYIHIO IIPEIYCMOTPEHO IO IIPECTYIUICHUSAM IIPOTUB COOCTBEH
HOCTH, HACHJIBCTBEHHHIM IPECTYIJICHUSIM, MO0 HEKOTOPHIM MpPECTYIJICHUSM TIPOTHB
MOJOBOM HETTPUKOCHOBEHHOCTH, HACHJINA B ceMbe, pabcTBa, TOPTOBIHM NIOIBMHU U T. TI.
DakyIbrTATUBHAS PECTUTYIIUS MOXeT OBITh Ha3HaueHa 3a CoBeplieHHe M6oro mpe—
crytuieHust. PasMep W yCIOBHS COTIACYIOTCS CTOPOHAMHE, B T.4. B CeJIKe O MPU3HAHUU
BUHBI;, TakKke (akyIbTATUBHAS PECTUTYIIUS MOXKET BBHICTYHAaTh B KauyecTBe YCIOBHSA
mpobanuy UiIn 0CBOOOXKIEHUS MOJA KOHTpoJdeM. B ciyuae He MOCTHXEHUS COTIalIe-
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HUS, TOTepHeBIIUN BIpaBe OOpATHTHCS B TPAXJTAHCKUN CYI ¢ MCKOM O BO3MEIMeHUH
Bpena [4, ¢. 35-41].

UHCTUTYT pecTHTYIINH BechMa NeTalu3MpPOBaH, BKIOYaeT B cebsa Takume BOMPOCH
KaK TepBOOUYEepemHOCTh obecneueHusa TpeboBaHUN MocTpamaBiiero, ob6a3aHHOCTH BU—
HOBHOTO JIHI[a TPEIACTABIATH CBEJACHHS O CBOEM HUMYIIECTBEHHOM TMONIOKEHHU, CO—
6tomarh TpaduK Tratexkeit u T. m. Ilpw 3TOM TOcTpamaBiiiee JTUIO JOIKHO COTPYH—
HUYATh C MPOKYpaTypo# U TONHUIHel, He OBITh 3aMHTEPECOBAHHBIM B COBEPIIEHUH
MpecTyIUIeHUsI, TPUBECTH yOemuTeIbHBIE JOKAa3aTeThCTBa TOHECEHHBIX YOBITKOB.
IIpokypop BIpaBe MpOBEPUTH CYMMY, 3asBIEHHYIO K BO3MEIICHUIO U CIETATH HE3aBU —
CHUMOE 3aKTIUeHHe M0 JaHHOMY BOTpocy. IIpu MOMTOKHUTETHHOM PEHIEHUH O PECTHTY —
IMUA B TOJNB3Y TMOCTPAdaBIIero, COOTBETCTBYIONIHE <«COMPOBOXMAOIINE» CIYKOBI
JOTKHB KOHTPOJHPOBATH TMPOIECC BO3MEIIEeHUS OO TEeX MOp, MOKa PECTUTYIIUS He
Oymer BHIMIJIaueHa WKW O0SI3aHHOCTD BBHITIIATHI PECTUTYIUH He OyaeT mpeKpalleHa.

UHCTUTYT TOCYTApCTBEHHOW KOMITEHCAIMH Bpela OT MPEeCTYIIeHUNH CXO0X ¢ HH—
CTUTYTOM PECTHUTYIIUU U MOJICKHUT IPUMEHEHHUIO 10 OMpeNeIeHHBIM KaTeTOPUIM e
B cJIydYasix, KOT/Ia BOCCTAHOBICHUE HAPYIICHHBIX MPECTYIJIeHHEM TIPaB HEBO3MOXKHO B
MOpsAKe TPaXkIaHCKOTO HWIH YTOJIOBHOTO cymonpou3BoacTBa. KoMmmeHcaiusa 3a cuer
demepanbHBIX CPEICTB M CPEACTB IITATOB MPUMEHSESTCS TaKke B KadueCTBE JOMOTHE
HHSA K TeM BBITIIaTaM, KOTOphie He 00ecleduBalOT B IMONTHOM 00BeMe BOCIOTHEHUS
yitep6a (PeCTUTYIIUS, BBITIIATH IO CTPAXOBBIM JOTOBOpAM | T. TI. ).

M3m0XkeHHOE MO3BONIAET 3aKITIOUYNUThH, UTO 3a MOCTETHNE MASCATUICTHS B MPaBOBOMH
monutuke CIIA mpousouiu 3HAYMMBIE TPOTPECCHUBHBIE M3MEHEHHS B OTHOIICHHUH
JNHIa, MOCTPANaBIIero OT MPECTYIJIeHHUs, eTO 3aKOHHBIX WHTePEeCcOB U MoTpebHOCTel.
W3 cropoHHero HaGMOIATENS B CTaTyCe CBHIETENs, JaHHOE JUI[O B HACTOAIIEe BpeMs
3aHSUIO TMO3UINI0 Gojiee aKTHBHOTO YYaCTHUKA YTOJIOBHOTO CYIOIPOM3BOICTBA, XOTh
MO-TIpeXKHEeMY He SBISETCS CTOPOHOM Tpollecca. BMecTe ¢ TeM, 3aKOHOIATENEM eMy
MperoCTaBIeHBl JOCTATOUHBIE TaAPAHTUH W MOJTHOMOYHUS IS OTCTAUBAHUSA CBOMX TpaB
¥ 3aKOHHBIX HHTEPECOB, OCOBCHHO B YAaCTH BO3MEICHHUS MPUUYNHEHHBIX €My TTOTEPh.
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