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Apeynoe B.B., Mockosckuii eocydapcmeeHHblil YHUGepCUmMem
umenu M.B. Jlomonocosa, kamdudam ropuduueckux HAyk, OOUeHm

Jlo6poBonbHasd IOPpUCIUKIIUS KaK MTPaBoBOH GdeHOMEH He TMONYyIMIa TOTHOIEHHO —
To 060CHOBAHUS B pOCCHIICKOI MpaBoBoif NoKTpuHe. He mMcmonb3yeTcs 9T0 MOHATHE U
B poccHIiCKOM 3aKoHoOMaTelbcTBe. ONHAaKO cKa3zaHHOE COBEepITeHHO He o3HaydaeT, 4To
TeopeTHUYecKHe M MpakKTHIecKHue MpobaeMBl 7oOpOBOTHHON 10 PUCIUKIINYA HEe 3HAKOMBI
POCCHICKOMY TIpaBOMOpPAAKY. Takue BOMPOCH KaK: MOHSITHE TPaBOCYAUS IO Tpak—
MaHCKUM JejiaM; eT0 COOTHONIeHWe ¢ WHHMH BUIaMHW TPaBOMPUMEHUTETHHOW Iesd—
TeIHHOCTH MO OXpaHe W 3allUTe MpaBa; BUAH TpakIaHCKOTO CYAOTPOM3BOJCTBA; Xa—
pakTep W 3aJadl JeATeIbHOCTH cyda B 0co0OM MPOM3BOACTBE, COOTHOINCHHE eTo
KOMIIETeHITNN ¢ KOMIIeTeHIIMel HoTapuaTa;, CYIIHOCTh W 3aJadyd HoTapwaTa, BUJB
HOTapHWaTbHBIX NelicTBUIl, - ABAAIOTCS aKTyalbHHMH Kak B Poccuu, Tak m 3a pybe-
KoM. B poccuiickoli opuanvyeckKoid HayKe Bce 3TH TpoOiIeMBI, KaK MpaBUIO, pa3pe—
ap TCA pa3po3HEeHHO.

B ponu obpenungomel unen B 0603HaAYeHHBIX cdepax Mg 0OTeYeCTBEHHON Tpa—
BOBOW JOKTPUHHE MoTja OB BHCTYIIUTH KOHIEHIIHS HoOpoBoiabHONW (GeccropHoii)
IOPUCTUKI[HH.

Jist MHOTHX WHOCTpPaHHBIX TIPaBOMOPAAKOB, TaK HIM HHadYe 3aUMCTBOBaBIIUX
pPUMCKOE TIpaBOBOE HaciedWe, CYUTAETCS aKCHOMON pasfelieHUEe WPUCIUKIIMU Ha
crmopHylo (iurisdictio contentiosa) u pgoGpoBoiabHyI0 (OeccmopHyw) (iurisdictio
voluntaria). Kakx m MHOTHe TpaBOBEIe WHCTUTYTH , TOOPOBOIbHAS 10 PUCAUKITUS YCHITH —
SIMHU TJIOCCATOPOB <«BBHIPOCTHa» W3 JTaKOHUYHHX BHICKA3BIBAHUN PUMCKHX IODUCTOB B
VHUKAJIBHYI0 0071acTh MPaBOBHIX HOPM M HHCTHTYTOB, 00J7acTh, He BIUCHBAOIIYIOCS
CeTONHS HU B OJHY W3 cyliecTByOIUX B Poccunm kimaccudbuxkamuit, moapasueleHUR
CHCTeMBI TIpaBa.

B 3apyGeXHBIX MpaBOMOPAOKAX HMOHATHE «J0OpOBOIbHASL IOPHUCIUKI[UI» OXBATHL —
BaeT cIeNylonine o0TacTH MPaBOBOTO PEeTYIHPOBAHUA:

- OXpaHWUTEIHbHYIO NeITeIBHOCTH Cyla, OCYIIeCTBISEMYIO IYTeM paccMOTpeHHS
W paspellieHus B OKOHYATeNbHON ¢opMe TpaXmaHCKHX (B IMHUPOKOM CMEBICIe) Jel,
OONBITUHCTBO M3 KOTOPHIX MMEIOT «0ecCTOpHEIH» XapaKTep, OJHAKO pellleHUs cyaa
qacTO MMEIOT KOHCTUTYTUBHHH XapakTep;

- AeATeNTHLHOCTh HOTApHWATBHBIX OPTaHOB 1O CBUASTEIHCTBOBAHHIO pPa3TUIHOTO
ponia oOCTOSATENbCTB, WMEIIMUX IpUANYecKoe 3HadeHUe, YIOCTOBepeHHWI0 Oeccriop—
HBIX TIpaB U $aKToB, cOBepINIeHUIO OXPAaHUTEIbHEX HOTAPpUATBHHX NelicTBUI;
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- «peTHCTPAIMOHHYI0 AeSITeAbHOCTh» M0 GUKCHUPOBAHUID Haubojlee 3HAYUMEBIX
IJIS TpakIaHCKOTO (Y4acTHOTO) TpaBa IOPUANYECKUX GAaKTOB U TMPaBOBHIX COCTOSHHIA,
ABJISIONIUXCS TMPEINOCHIKaMU BO3HUKHOBEHHSA GONBIIMHCTBA CYOBEKTUBHHBIX MpaB M
o6sg3aHHOCTe U HEeOOXOMUMBIX KakIOMY cyOBeKTY TpaBa B MOBCETHEBHOW meaTelh—
HOCTHU IJIS MOTHOIEHHOTO y4acTusd B rpaxkmgaHckoMm obopore. HambGomee pazBepHYTH —
Mu GopMaMu TaKo# MeATeTBHOCTU SBISIOTCA TocygapcTBeHHas perucrtpanus 3ATC,
perucTpanusa W BeIeHUE peecTpa IPUIHUYEeCKUX JTUI[ U HHBIX OpTaHW3aluii, rocymap—
CTBeHHAas pETUCTpAIlUs MpaB Ha HEIBUKUMOEC MMYIIECTBO.

Ha B3rasm coBpeMeHHOM pOCCUICKOM HAayKW M 3aKOHOTATENHCTBA - 3TO TPH CO—
BEpIEHHO pa3HBle 00JTAaCTU MPABOBOTO PETYIUPOBAHUS, SBISIONIUECS CAMOCTOSITETh
HBIMU TpeIMeTaMU UCCIEeTOBAHUS U BXOOAIINE B MpeaMeT BeIeHHUS Pa3IHYHBIX TOCY—
MapcTBEHHBIX OpPTaHOB.

B cBoeMm 3akoHUYEeHHOM BHIE KOHIETIHS T0OPOBOIBHOM OPUCTUKIIMH HE Tpes—
CTABNSAACh B POCCHUICKON MpaBOBOM HayKe, He 3aKperisgiachk B BUOE CHCTEMHOTO 3a—
KoHogaTelIbHOTO akTa. I[IpakTtuuecku Bcerma B Poccuu Bce GBHIIIO OTAENBHO: CYI C e
maMu  cyneGHOTO YIpaBIeHUS M OXPAHUTEITBHBIM CYIOMPOU3BOACTBOM (CETONHS -
0COOBIM TPOU3BOACTBOM); TJIONAAHBIE TMOALSUYNE, MaKJIepH W HOTapHaT, OTHOCHB—
muiica x cymebHoMy BemoMcTBY nuinb B XVIII-XIX BB.; IIepKOBb ¢ MEeTPHUYSCKUMH
kHuramu, a 3ateM U 3ATCH - opraHBl HCHOMTHHUTENHHOMW BIACTH; MPUKAa3bl, BelaBIINe
3aMUCBhI0 KPETMOCTHHIX aKTOB, U COBPEMEHHBIE OpPTaHBl IO TOCYIAPCTBEHHON pern—
CTpAIlUU MPaB Ha HEIBUKUMOE UMYIIECTBO.

B To ®e BpeMs poccHUCKUM, a B OCOBCHHOCTH HOPEBONIOIMHOHHBIM pPYCCKUM
VUeHBIM OBIJIO U3BECTHO 0003HAUEHHOE BHIINE MOHUMaHHE JOOPOBONBHON OPUCIUK—
muu. MHOTUMH OCO3HaBalicd eIMHBIH KaueCTBEHHHH XapaKTep MesSTeIbHOCTH Cyla B
OXpaHUTETHbHOM (0Cc060M) TMPOU3BOACTBE U HOTAPUATNBHOM AEATETBHOCTH, AEATESTHHO —
CTH TOCYIAapCTBCHHHBIX aIMUHHCTPATUBHBIX OPTAaHOB M AYXOBEHCTBA IO peTHCTpaIlMK
IpaB U COCTOSAHUI, BegeHHIo peectpoB [1, ¢. 165-180; 2, ¢. 6-7; 3, ¢. 331]. Ucropusa
ocoboro mpousBogcTBa B Poccuu u Apyrux rocymapcTBax - 3TO MCTOPHUS Iepepacipe—
OeleHUs KOMIIETCHIIMU MEXIY CYIOM H OPYTUMHU TOCYTapCcTBEeHHBIMHM OpraHaMHu IO
VCTAaHOBIeHUIO (HAKTOB, MMEIIMNUX IOPUIHUESCKOE 3HAUCHHE, COCTOAHUIM, OeCCIOPHEIX
npas [4, ¢. 68]. ben mepuon Ha pybexe XIX-XX BBe., KorZa M pyCcCKHH 3aKoHOmZa—
TeIh TeHCTBOBAT B AyXe TAKOTO MOHUMAHUS TOOPOBOIBHON OPUCIUKITUH.

ITonxoas pyccKWX YUeHHX W MPAaKTUKOB, a Takke OOTaTHIM 3apyO0eXHBIN OMBIT B
paccMaTpuBaeMoil 00aCTH cIelyeT CO BCel THATeNbHOCTHIO HU3YUHTH ¢ TeM, UTOOBI
CTIOCOOCTBOBATL pealM3alliil B POCCUIICKOM TpaBe Hamboiee 3P HeKTUBHOTO U3 HUX.
B wHacrogmiee BpeMms mpoBoAHWTcd pedopMa TpaXTaHCKOTO 3aKOHOTATEIbCTBA, Tpak—
MaHCKOTO CYIOMpOU3BOACTBa, pedopMa HOTapuara.

JyMmaeTcsa, 4UTo MOKTpUHa TOOpOBONBHON IOPUCIUKIIHH, IMO3BONAIOIIAT KOM—
TIEKCHO PacKpHITh B3aMMOCBSI3h MeXIY GYHKIIUIMH cyla B 0co00OM TMPOM3BOACTBE U
GYHKIIMAME WHHIX OpPTaHOB, MPU3BaHHBIX OCYIISCTBIATH YIOCTOBEpeHHUE, YCTAHOBIE—
HHEe W OXpaHeHWe TpaXTaHCKHX MpaB, OymeT BecbMa TMoJie3HoW W 3G deKTUBHOH TpuU
paboTe Hal coBepIIeHCTBOBAHUEM COBPEMEHHOTO POCCHIICKOTO IpaBa.
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