Paznena 2

YHUOUKAIINA U TAPMOHU3AIINA 3AKOHOJATEJIbCTBA
B COPEPE OCYINECTBJIEHHNA U 3AIIINUTHI TPAXJAHCKUX ITPAB
OU3NYECKUX U IOPUINYECKUX JTUI

OCBOBOXJEHHUE OT TPAXJAHCKO-TIPABOBOM
OTBETCTBEHHOCTU U EE UCKIIOYEHHNE

Aeoeesa T.B., bBenropycckuii eocydapcmeeHHbLil YHUGEpCUMEem

Jlo HacTosIero BpeMeHU B IMBUJIMCTUKE CTPOMHON 0OLeNPU3HAHHON KOHIEN—
LUK O0CBOOOXIEHUS OT TPaXITaHCKO-TMPaBOBOI OTBETCTBEHHOCTH U €€ UCKJIIOUYEHUS He
CIIOXMIIOCh, YTO OOBSCHSETCS CIENYIOUMMU NPUYUHAMU. Bo-nepsvix, BOIPOCH OCBO—
G0XIeHMs OT IOPUINUYECKON OTBETCTBEHHOCTH M €€ MCKJIIOYEHUS HEJOCTATOYHO pa3z—
paboTaHBl Ha O0IIETEOPETUYECKOM YPOBHE, XOTS O METOHOJOTMYECKOM 3HAUYEHUU Ta—
KMX pa3paboOTOK IJisg OTpacieBbIX HayK 3asBJIsSIIOCh HeomHOKpaTHOo.[3; 6; 7.] Bo-
8MopbiX, OTCYTCTBME COTJAacHUsl B PEIIEHUM MPUHUUNMAIbHBIX BONPOCOB IpaxIaHCKO-
NMPaBOBOI OTBETCTBEHHOCTHU (MOHSITHE M CONEpXaHWE, OCHOBAHUS UM YCIOBHUS, BOSHUK—
HOBEHUE M OCYIIECTBIEHME TPaXTaHCKO-TIPaBOBO OTBETCTBEHHOCTHU) IMpENOTpeaes—
eT pa3jiuyue B TEOPETHMKO-METOMLOJOTHMYECKMX OCHOBAaX MPOBOAMMBIX HCCIETOBaHWIA
Mo yKa3aHHOUW mpobieMaTuKe M BENET K CEPbE3HBIM PAacCXOXIEHHUSM B BBIBOIAX aBTO—
poB [1; 2; 4; 5]. B-mpembux, B rpaxaaHCKOM IMpaBe B OTJUYME OT APYTUX oTpacieit
npaBa (HampuMmep, YyroJlOBHOTO W aIMHUHUCTPAaTUBHOTO MpaBa) OTCYTCTBYIOT HOPMBI,
CTelMaJbHO TpelycMaTpUBalOIIMe OCBOOOXIEHUE OT TpaXIaHCKO-TIPaBOBOW OTBET—
CTBEHHOCTH U €€ MCKIIYECHUE.

IMonaraem, 4to mpu pa3paboTKe BOMPOCOB OCBOOOXIEHUS OT IpaXIaHCKOU OT—
BETCTBEHHOCTH M €€ MCKIIYeHUS HEOOXOAMMO PYKOBOICTBOBATHCS OOIIEil JIOTUKOW
00IIeTEeOPETUYECKUX UCCIEeNOBAHUM, a TakXe MCXOIUTh M3 MaTepUaJbHO-TPABOBBIX U
npoleccyalbHO-TIPaBOBBIX 0COOEHHOCTE I'paXIaHCKOW OTBETCTBEHHOCTH.

M3y4yuB mMoO3MLUM, COTJIACUMCS C TeMH IMPENCTaBUTENIMHU 0OLIeil Teopuu mMpasa
[6; 7], KoTopble ToOJaralT, UYTO UCKAKOUEHUE O0MEemcmeeHHOoCmy - 3TO HEIOIyIIeHue
(He HacTymJeHUWE) MOPUIMYECKOW OTBETCTBEHHOCTH, TOTAA KaK 0c8000xcleHue om
omeemcmeeHHOCMU - 3TO CHsSTHE O00SI3aHHOCTHM IpeTepreBaTh Mepbl TOCYIapCTBEHHO -
MPUHYAUTEIBHOTO BO3IEUCTBUS 3a COBEpIICHHOE NMpaBoHapylmeHue. Takum obpasom,
0CBOOOINTH OT OTBETCTBEHHOCTU MOXHO TOJIbKO JIMIIO, B OTHOWIEHUU KOTOPOTO 00—
3aHHOCTb OTBeYaTh BO3HWMKJAa. YYHUTHIBas OTpacieBble OCOOEHHOCTU TpaXmTaHCKO-
NMpaBOBOI OTBETCTBEHHOCTU, CUMTAEM, UTO Takas 00S3aHHOCTh BO3HMKAET, €CIU 00b—
€KTUBHO CYLIECTBYIOT MPEAMOCHIIKUA, OCHOBAHUS M YCIOBMS TPaXAaHCKO-NPAaBOBOW
oTBeTcTBeHHOCTU. Kakoro-i1m6o opuumaibHOTO MOATBEPXACHUS JaHHAs 005I3aHHOCTD
He TpeOyeT U MOXET OBITh pealn3oBaHa B 100poBOoJIbHOM mopsiake. [Ipeanmochliku 1s
BO3HUKHOBEHMS OTBETCTBEHHOCTH OTCYTCTBYIOT MpPW HaJIUYUM CIEAYIOIIUX OOCTOS—
TEJbCTB: JIMLO HEIEIUKTOCIOCOOHO, OTBETCTBEHHBIM 3a HapylleHUe O00sS3aHHOCTH W3
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NOTOBOpA SIBJASIETCS HE JAOJKHHUK, a Apyroe, cneuuaibHo ykazaHHoe guuo (ct. 374 TK,
cMm. Takxe m. 1 cr. 937, m. 3 ct. 948 I'K), noroBop, 3a HapylieHue KOTOPOTO JHUIO
NMpUBJEKAaeTCsI K OTBETCTBEHHOCTH, HE 3aKJIIOYeH, HeOEeWCTBUTENEH MM NpeKpalleH.
OTcyTCcTBUME MPUUYUMHHOM CBSI3UM MeXIy HapyuleHMEeM CyObeKTUBHOIO MpaBa U MOBEAE—
HHUEM TMPHUBIEKAEMOro K OTBETCTBEHHOCTHU JMIla MCKJIIOYAaeT OTBETCTBEHHOCTb BBUAY
OTCYTCTBMSI €€ OCHOBaHUS (HampuMep, NPUYMHEHHE Bpela B pe3yibTaTe HapyLICHUs
noTpeduTeNeM YCTAaHOBJIEHHBIX MPaBUJ MOJb30BaHUS TOBapoM, NPUYMHEHHUE Bpeaa
BCJeACTBUE yMbicjia moTeprneBuiero). CocTaB ycJIOBUM IpaXIaHCKO-IPaBOBOW OTBET—
CTBEHHOCTH HE SIBJISIETCSI ONUHAKOBBIM U OMpenesieTcs] 3aKOHOLATEIbCTBOM U COOT—
BETCTBYIOUIMM 3aKOHOIATEIbCTBY AOTOBOpPOM. bynayuum HEOoOXOIMMBIM YCIOBHUEM OT—
BETCTBEHHOCTH, MPOTHUBONPABHOCTb MCKJIIOYAETCS MPU TaKUX OOCTOSITENbCTBAX, Kak
HeoOxonumasi obopoHa, NMpocpouyka KpeauTopa, NPUUYMHEHUE NOTOBOPHOTO Bpela B
pe3yjabTaTe pa3pellieHHbIX neiicTBUil (Hampumep, m. 1 cr. 784 T'K). O HeBUHOBHOCTHU
JiMa CBUIETEIbCTBYIOT OOCTOSITENBCTBA, KOTOPble KBaJIMODUUUPYIOTCS KakK «cCiaydyai»
U HENMPEeOoAOJTUMOMN CUIIBI.

C y4eToM CKa3aHHOTO €]Ba JIM COOTBETCTBYET NPaBOBOI JOTUKE PacmpoOCTpaHEeH—
HbIl B LMBUJIMCTUYECKOW JUTEpaType MOAXOJA, COTJIACHO KOTOPOMY K OCHOBAHUSIM
0CBOOOXIEHUSI OT OTBETCTBEHHOCTU OTHOCSIT OOCTOSITENbCTBA, MCKIIOYAOUIUE TPOTU—
BOMPABHOCTb U BUHOBHOCTh. [IpM 3TOM BaXHO OTMETHUTb, YTO NEHCTBYIOLIME B Ipax—
IaHCKOM MpaBe MPe3yMNLUs NPOTUBONPABHOCTU NPU HAPYIIEHUU JOTOBOPA U MPUIYU—
HEHUU Bpela U NPEe3yMMLMs BUHOBHOCTU BIAMSIOT Ha pacrpeaesieHue OpemMs JOKa3bl—
BaHUs, HO HE OTMEHSIOT 3HaYeHUWE BHUHOBHOCTU M NPOTUBONMPABHOCTU B KauyecTBe
YCIOBUHN G03HUKHOGeHUsT OTBETCTBEHHOCTH.

OTBETCTBEHHOE JMIIO MOXET ObITb OCBOOOXIEHO OT O0SI3aHHOCTHM MpeTeprneBaTh
HeONMaronpusiTHbIE MOCHEACTBUS I'PAaXAAaHCKOTO NMPaBOHAPYLIEHUS B CUITY OOCTOSITENb—
CTB, yKa3aHHBIX HE TOJbKO B 3aKOHOJATEIbCTBE, HO U B foroBope. [loguepkHeM, peub
UAET MMEHHO 00 OCBOOOXAECHMM OT O0S3aHHOCTM, TaK KaK HeHacTymjJeHue (MoJIHOe
WU YaCTUYHOE) JJISI OTBETCTBEHHOTO JULla HeGJIATONMPUSITHBIX MOCTIEACTBUN NMpaBoHA—
pYLIEHUSI MOXET OBITh CBA3aHO M C IPYTMMH OOCTOSITENbCTBAMM (MpeKkpalleHue or—
BETCTBEHHOCTH, HeWTpanau3alusi OTBETCTBEHHOCTH). Hampumep, 00sI3aHHOCTH OTBE—
yaTh MOXET OBITh MpeKpalleHa B pe3yJbTaTe CMEpTU Jula, JUKBUAALUS OpUANYE—
CKOTo Julla, MPU3HAHUS JMLa HELEeCMNOCOOHBIM, AOCTUXEHHUS JULOM, 32 KOTOPOTO
pPOAUTENUN HECYT CyOCUIMApPHYIO OTBETCTBEHHOCTb, BOCEMHALLATHU JIET MJIM MOSIBICHUS
y Hero umymectBa (m. 3 cT. 943). HeliTpanu3auusi OTBETCTBEHHOCTH HMMEET MECTO
TOraa, KOrja 3a JUI0, 3aCTpaxoBaBlliee CBOIO OTBETCTBEHHOCTb, BBIIIJIATHI, CBSI3aHHBIE
C HAaCTYNUBIIEH OTBETCTBEHHOCTbIO, OCYILECTBISIET CTPAXOBasi OpraHU3aLUS.

Ha ocHoBe aHanm3a rpaxkIaHCKOTO 3aKOHOJAaTelbCTBa MOXHO BBIACIUTH CICAy—
oKMe ciaydyald OOCTOSITENbCTBA, OCBOOGOXagawmouue (MOJHOCThIO HJIM YaCTUYHO) OT
rpaxaaHCKO-NMPaBOBOW OTBETCTBEHHOCTH: MCTEYEHME CPOKa MCKOBOW AaBHOCTH; MPO—
LleHUEe AOJTa; MaTepuaJbHOTO MOJOXEHHUs NpuuuHuUTenss Bpena (m. 3 cr. 952, m. 4
cT. 959, 4. 2 m. 4 ct. 942, n. 3 cr. 945 T'K), rpyb6ass HEOCTOPOXHOCTh MOTEPNEBILIETO
(m. 2 ct. 952 I'K); coBepmieHue AOJXKHUKOM (OTBETCTBEHHBIM JIMLOM) OMpeneaeHHBIX
neiicTBUIl B MOJb3y KpeauTopa (Hampumep, HeMelJieHHas 3aMeHa HEKayeCTBEHHOTO
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TOBapa WJM yCTpaHEHWE HEJOCTAaTKOB B YCTAHOBIEHHBIM CpPOK); 3J0ymoTpebieHUe
KPEeAUTOPOM MpPUHALJIEXKAIIUM eMy TIpaBOM U Jp.

IpoueccyanbHo-ipaBoBass (popMa OCBOGOXAEHUS OT TpakXIaHCKOW OTBETCTBEH-
HOCTUM HE MMEeT TaKOoTo 3HauyeHWs, KaK B IPYrux orpacisx npasa. OcBoGoxIeHUe
MPOMCXOIUT B CHJIY BO3HUKHOBEHMS NMPEAYCMOTPEHHBIX HOPMOUW TpaBa WJIU TOTOBO—
pOM OOGCTOSITENIbCTB U COONIONEHUS KaKoi-T1M60 0co00 mpoluenypbl, Kak IpaBUio, He
Tpedyer. U TONBKO B HEKOTOPBIX Clydyasix pelmieHue 00 OCBOOOXIZEHWU OT OTBET—
CTBEHHOCTH JOJKHO OBITh MPUHSATO cyaoM (Hamp., 4. 2 cT. 936, m. 3 cT1. 952 I'K).
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KOMMEPYECKAA TAMHA KAK OBBEKT I'PAXKJIAHCKUX IPAB

Ananuy C.M., Hauyuonanvhoiii yenmp 3aK0oHO0AmMeAbCMEA U NPABOBbIX
uccaedosanuii Pecnyboauxu bBeaapycv, kaundudam iopuduueckux HayK, O0OyeHm

C npunsituem 3akoHa Pecmy6nuku Bemapych ot 5 suBaps 2013 r. Ne 16-3 «O
KOMMeEpUYECKOU TaliHe» (manee - 3aKOH) OBIJIM BHECEHBI CYI[ECTBEHHBIE U3MEHEHUS HE
TOJIbKO B MPaBOBOI MEXaHM3M OXpPaHbl KOMMEpPUYECKOU TaiiHbl, HO U B CUCTEMY OOBEK—
TOB IpaXJaHCKUX MpaB, 3akKpeljeHHY B ['paxmaHckom konekce Pecmybiuku bera—
pych (manee - I'K).
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