OCBOBOXJIEHUE OT I'PAXKJIAHCKO-ITIPABOBOH
OTBETCTBEHHOCTH U EE UCKUIFOYEHUE

Aeoeesa T.B., benopycckuii 2ocyoapcmeentblil yHUepcumen

Jlo HacTOsIIIer0 BpeMEHH B IUBWJIMCTUKE CTPOMHON 00IIepU3HAHHON
KOHIIETIIUU OCBOOOK/ICHHS OT IPak1aHCKO-IIPABOBOM OTBETCTBEHHOCTHU U €€
HCKJIIOYEHUS HE CIIOKUIIOCH, UTO OOBSICHSETCS CIEAYIOIMMUMHI IpUYMHaMU. Bo-
nepewvix, BOMPOCHl OCBOOOKIAEHUS OT IOPUIUUECKON OTBETCTBEHHOCTH U €€
UCKJIIOYEHUS HEIOCTaTOYHO pa3paboTaHbl HA OOIIETEOPETUIECKOM YPOBHE, XOTS
0 METOJI0JIOTUYECKOM 3HaUYCHUH TaKUX pa3pabOTOK ISl OTPACIEBBIX HAYK
3asBIISIIOCH HEOTHOKPATHO.[3; 6; 7.] Bo-6mopwbix, OTCYTCTBHE COTJIAcHUS B
pEIEHUU NPUHIMIHAIBHBIX BOIPOCOB IPakAaHCKO-IIPABOBOM OTBETCTBEHHOCTH
(MOHSITHE U COAEPKAHNE, OCHOBAHUS U YCIOBUS, BOSHUKHOBEHUE U
OCYIIECTBJICHHUE IPAYKIAHCKO-TTPABOBON OTBETCTBEHHOCTH) TIPEIONPEACIIACT
pasinyure B TEOPETUKO-METOI0JIOTUUECKUX OCHOBAX MPOBOUMBIX UCCIEAOBAHUM
10 YKa3aHHOM MpoOieMaTUKE U BEJIET K CEPhE3HBIM PACX0KICHUSIM B BRIBOJAX
aBTOpoB [1; 2; 4; 5]. B-mpembux, B TpaKJaHCKOM IPaBe B OTIIMYUE OT APYTUX
oTpaciieli ipaBa (HarmpuMep, YTOJIOBHOTO M aIMUHUCTPATUBHOTO MpaBa)
OTCYTCTBYIOT HOPMBI, CHEIUATBHO MPEeayCMaTPUBAIOIINE OCBOOOKICHUE OT
IPaXKJIaHCKO-TIPABOBON OTBETCTBEHHOCTH U €€ UCKIIIOUYEHUE.

[Tomaraem, 4to mipu pazpabOTKe BOMPOCOB OCBOOOKICHHS OT IpakKAaHCKOU
OTBETCTBEHHOCTH M €€ UCKIIFOUEHUSI HEOOXO0IMMO PYKOBOJICTBOBAThLCS 00IIIEH
JIOTUKOM OOIIETEeOPETUUECKUX UCCIIEIOBAHUM, a TAK)KEe UCXOIUTh U3
MaTepuagbHO-IIPABOBBIX U MPOLIECCYATbHO-TIPABOBBIX 0COOCHHOCTEN
IPaXKJIaHCKON OTBETCTBEHHOCTH.

N3yuuB no3unuu, coriacuMcs ¢ TEMU MPEACTABUTENIIMU OOIlel Teopuun
npasa [6; 7], KOTOpBIE MONATAIOT, YTO UCKTIOUEHUE OMEEMCMBEHHOCIU — ITO
HejonyneHue (He HaCTYIUICHHE) IOPUANICCKON OTBETCTBEHHOCTH, TOT 1A KaK
0C8000X1COeHUe OM OMBEeMCMEEeHHOCMU — ITO CHATHE 00SI3aHHOCTH IPETEpPIEBATh
MepbI TOCYyAapPCTBEHHO-ITPUHYAUTEIHHOTO BO3/ICHCTBUS 32 COBEPLICHHOE
npaBoHapylieHue. Takum o0pa3oM, 0cBOOOJUTH OT OTBETCTBEHHOCTH MOKHO
TOJIKO JIUI[0, B OTHOLIEHUH KOTOPOIo 00s3aHHOCTh OTBEYATh BOSHUKIIA.
VYuuthiBas oTpacieBble 0COOCHHOCTH Ipa)kJaHCKO-IPABOBOM OTBETCTBEHHOCTH,
CUMTAEM, YTO TaKasi 00513aHHOCTh BO3HUKAET, €CJIM OOBEKTUBHO CYIIECTBYIOT
MPEANOCHIIKY, OCHOBAHUS U YCIOBUS IPaXIaHCKO-IIPAaBOBOM OTBETCTBEHHOCTH.
Kaxkoro-nm6o odunmanbHOro noATBEpKACHUS TaHHAsE 0053aHHOCTh HE TPeOyeT U
MOXKET OBITh peajnu3oBaHa B JOOPOBOJIbHOM nopsiake. [Ipeanocsuiku nis
BO3HUKHOBEHUSI OTBETCTBEHHOCTH OTCYTCTBYIOT MPU HAJIMYUHU CIETYIOIIUX
00CTOATENBCTB: JIUIO0 HEACIUKTOCIIOCOOHO, OTBETCTBEHHBIM 3a HAPYIICHUE
00s13aHHOCTHU U3 AOTOBOPA SIBISIETCS HE JOJIKHUK, a IPYyroe, CreluaibHO
ykaszanHoe auio (ct. 374 T'K, cm. taxoke 1. 1 ct. 937, . 3 cT. 948 I'K), norosop,
3a HapyUIEHHWE KOTOPOTO JIUI0 MPUBJIEKAETCSA K OTBETCTBEHHOCTH, HE 3aKJIIOYEH,
HEJICCTBUTENEH WU NpeKpameH. OTCyTCTBUE PUYUHHOM CBSI3U MEKITY
HapyllIeHUEM CyObEKTUBHOTO MPaBa U MOBEJAECHUEM MPUBIIEKAEMOI0 K
OTBETCTBEHHOCTH JIMIIA UCKIIFOUAET OTBETCTBEHHOCTh BBUY OTCYTCTBUS €€
OCHOBaHUS (HaIpuMep, IPUIMHECHHUE BPe/ia B pe3yJIbTaTe HAPYIICHUS



MOTPEOUTENIEM YCTAHOBIICHHBIX MPABUII MTOJ30BaHUS TOBAPOM, IPUUYNHECHHE
BpeJia BCJICACTBHE yMBICIA oTepreniiero). CoctaB yCIOBHIA MPaXKIaHCKO-
MIPaBOBOM OTBETCTBEHHOCTHU HE SIBJISIETCSA OJJMHAKOBBIM U OMPEIENACTCS
3aKOHOJATEIHCTBOM U COOTBETCTBYIOIIUM 3aKOHOJATEIBCTBY JOTOBOPOM.
Byny4un He0OXOAMMBIM yCIIOBHEM OTBETCTBEHHOCTH, TPOTUBOMPABHOCTD
HCKJIFOYAETCA MPU TaKUX 00CTOSTENbCTBAaX, Kak HeoOXxoaumas 000poHa,
MIPOCPOYKA KPEAUTOPA, IPUUMHEHUE IOTOBOPHOTO BpPEIa B PE3yJIbTaTe
paspenieHHbIX aercTBui (Harmpumep, 1. 1 ct. 784 T'K). O HeBUHOBHOCTH JIHIIA
CBUJIETEIICTBYIOT O0CTOATENBCTBA, KOTOPHIE KBATU(PUIUPYIOTCS KaK «CIIydal» u
HEIPEOJ0INMOM CHIIBI.

C y4eToM CKa3aHHOTO €/1Ba JIM COOTBETCTBYET IIPAaBOBOM JIOTUKE
PacIpOCTPAHEHHBIN B IUBWJIMCTUYECKON JTUTEPATypPE MOIXO0/I, COIIACHO
KOTOPOMY K OCHOBAHHUSAM OCBOOOK/JEHUS OT OTBETCTBEHHOCTH OTHOCST
00CTOATENbCTBA, UCKIIIOYAIOIIKE TPOTUBONPABHOCTh U BUHOBHOCTH. [Ipu 3TOM
BAXKHO OTMETHUTD, UTO JACHCTBYIOIINE B TPAXKIAHCKOM IIpaBe Mpe3yMIIus
MIPOTHUBOIIPABHOCTH TPH HAPYIICHUU JOTOBOPA U MPUINHECHUH Bpea U
MPE3yMIIIUSI BAHOBHOCTH BIUSIOT Ha pacnpeesieHue Opemsi JOKa3bIBaHUs, HO HE
OTMEHSIOT 3HaY€HUE BUHOBHOCTH U MPOTUBONPABHOCTH B KAUECTBE YCIOBUI
B03HUKHOBEHUs1 OTBETCTBEHHOCTH.

OTBETCTBEHHOE JIUII0 MOKET OBITh OCBOOOXKIEHO OT 00SI3aHHOCTH
MpeTepIieBaTh HEOIATOMPHUATHBIC MTOCIEACTBUS TPAXKIAHCKOTO TTPABOHAPYIIICHUS
B CHJIy OOCTOSITENIbCTB, YKA3aHHBIX HE TOJbKO B 3aKOHOJIATEJIbCTBE, HO U B
noroBope. [loguepkHem, pedsb UaeT UMEHHO 00 OCBOOOXKICHHH OT 00513aHHOCTH,
TaK KaK HeHacTyIuieHue (IMOJTHOE WIIM YaCTUIHOE) JIJIT OTBETCTBEHHOTO JIUIIA
HEOJIArOMPUATHBIX MTOCIIECICTBUI MPABOHAPYIICHHUSI MOXKET OBITh CBSI3aHO H C
APYTUMHU 00CTOSTEILCTBAMU (IIPEKpaIlleHne OTBETCTBEHHOCTH, HEHTpaTH3aIus
OTBETCTBEHHOCTH). Harpumep, 00s13aHHOCTh OTBEYATh MOXKET OBITH ITPEKpaIiecHa
B PE3yJIbTATEC CMEPTH JINIIA, TUKBUAAMS IOPUANIECCKOTO JINTIA, TPU3HAHUS JTUIIA
HEJIEeCOCOOHBIM, JOCTHXKEHUS JTUIOM, 32 KOTOPOTO POJIUTENIA HECYT
CyOCHIUAPHYIO OTBETCTBEHHOCTH, BOCEMHA/ILIATH JIET UJIU MOSIBIICHUS Y HETO
umyiectsa (. 3 cr. 943). Helirpanau3zanus 0TBETCTBEHHOCTH HMEET MECTO TOT/a,
KOT/JIa 32 JIMIIO, 3aCTPAaXOBaBIlIee CBOIO OTBETCTBEHHOCTb, BBIIIATHI, CBSI3AHHBIE C
HACTYIHUBIIIEH OTBETCTBEHHOCTHIO, OCYIIIECTBISIET CTPAX0Basi OpraHU3alIMsl.

Ha ocHoBe aHann3a rpakJIaHCKOTO 3aKOHOJATEIbCTBA MOKHO BBIJICTUTh
CJICIYIOIIUE CITydan 0OCTOSTENLCTBA, 0CBOOOXK MaroIre (ITOJTHOCTHIO WK
YaCTUYIHO) OT TPakIaHCKO-TIPABOBOM OTBETCTBEHHOCTH . UCTCUCHUE CPOKA
MCKOBOH JaBHOCTH; MPOIICHUE JI0JITa; MATEPUATHHOTO TTOJIO0KEHUS TPUIMHUTEISI
Bpeda (m. 3 ¢t. 952, 1. 4 ct. 959, u. 2 1. 4 c1. 942, 1. 3 c1. 945 I'K), rpy0as
HEOCTOPOKHOCTH moTeprieBiiero (m. 2 cr. 952 I'K); coBepiieHne J0KHUKOM
(OTBETCTBEHHBIM JIUIIOM) ONIPE/ICIICHHBIX ACHCTBHUI B IMOJIB3Y KPEAUTOPA
(Hampumep, HEMEJIEHHAs 3aMEeHAa HEKauYeCTBEHHOTO TOBapa WM yCTPAHEHUE
HEJIOCTAaTKOB B YCTAaHOBJICHHBINA CPOK); 3JI0YMOTPEOICHUE KPEIUTOPOM
IPUHAIICKAIIAM €My TTPaBOM | JIp.

[IpoueccyanbHo-paBoBasi hopMa 0CBOOOXKACHUS OT IPAXKIAHCKOMN
OTBETCTBEHHOCTH HE UMEET TAaKOT'0 3HAUYCHHMSI, KaK B IPYTUX OTPACIIAX IIPaBa.



OcB00OXACHNE TIPOUCXOTUT B CHITY BOSHHKHOBEHUS MTPETYCMOTPEHHBIX HOPMOH
MpaBa Uin JOTOBOPOM OOCTOSATENBLCTB U COONIIOAEHUS KaKOU-THO0 0c000i
MPOIEAYPHI, KaK MPaBHIIO, He TpeOyeT. M TOJIbKO B HEKOTOPBIX CITyYasiX PelIcHUES
00 0CBOOOICHHH OT OTBETCTBEHHOCTH JIOJDKHO OBITh IPUHSTO CYJ0OM (Hamp., .
2 ct. 936, m. 3 ct. 952 I'K).

Cnucox ucnonb308aHHbIX UCOYHUKOS

1. boeoanos, /I.B. OcBOOOXACHHE OT OTBETCTBCHHOCTH U €€ UCKIIOUCHHC B
IpaXJIaHCKOM TIpaBe: auc. . Kaua. ropua. Hayk: 12.00.03. ITepms, 2012 / J1.B.
bornanos // B]] «DnekTpoHHas OMOIHOTEKA AUCCEePTAMIA» [ DIIEKTPOHHBIH
pecypc] / Poccuiickas rocyaapcTBeHHas oOnbauoreka. — Pesxxum gocryma:
sigla.rsl.ru / Ne 61 07-12/1636. — [lata noctyma: 10.06.2014.

2. Kopuynosa, H.I1. O6CTOATETHCTBA, OCBOOOKTATOIIHNE OT
OTBETCTBEHHOCTH 3a HapyIICHHE IOTOBOpa: JuC. . KaHa. opua. Hayk: 12.00.03.
M., 2007 / H.I1. Kopurynosa // BJ] «3nekTpoHHas OMOIHOTEKA JUCCEePTAIIHIA»
[Dnexrponnslii pecypce] / Poccuiickas rocymapcTBeHHas OuOInoTeKa. — Pexkum
nocrtyna: sigla.rsl.ru/ Ne 61 07-12/1636. — [lata noctyna: 10.06.2014.

3. Meoseoes, C.B. OcBOOOXICHUE OT FOPUANICCKON OTBETCTBEHHOCTH B
POCCHICKOM rocyaapcTBe: auc. . kKaua. opua. Hayk: 12.00.01. Hwkaui
Hogropox, 2005 / C.B. Mexasenaes // Bl «DaexkrponHast OMOIHOTEKA
nuccepraruin» [DnekTporHsiid pecype] / Poccuiickasi rocyaapcTBeHHas
oubnmoteka. — Pexxum noctyna: sigla.rsl.ru / Ne 61 06-12/376. — Jlata nocryma:
10.06.2014.

4. Pozuna, C.B. THCTUTYT OCBOOOKICHUS OT Tpa)AaHCKO-IIPABOBOM
OTBETCTBEHHOCTH: JUC. . KaHM. ropu. Hayk: 12.00.03. M.,1995 / C.B. Po3una //
BbJ] «DnekTponHas 6ubnroTeka auccepraiuii» [DnekTponusiit pecypc] /
Poccuiickas rocympapctBenHas oubnuoreka. — Pexxum mocryna: sigla.rsl.ru / Ne 61
06-12/875. — [lata nocryna: 10.06.2014.

5. Ckobenesa, U.A. YcioBus 1oroBopa 00 OrpaHMuYeHUH U UCKITIOUCHUU
OTBETCTBEHHOCTH: JHC. . KaH1. ropu. Hayk: 12.00.03. M., 2003 / 1. A. CkobeneBa
Il BJ] «DnexkTpoHHas 6ubmoTeka quccepranuii» [Dnexrponnsii pecype] /
Poccuiickas rocymapctBenHas oOubnuoreka. — Pesxum mocryna: sigla.rsl.ru / Ne 61
04-12/400. — [aTta noctyna: 10.06.2014.

6. Cyxopykos, I'.K. OCBOOOXICHHE OT OTBETCTBEHHOCTH T10 COBETCKOMY
npaBy: ABroped. auc. kaun. ropu. Hayk / [.K. CyxopykoB. — CBepmioBck, 1972.
- C. 12-13.

7. Tuxonenko, U.A. OcHOBaHUS OCBOOOXKAEHUS OT IOPUIUUYECKOM

OTBETCTBEHHOCTH: JTUC. . KaH[. fopua. Hayk: 12.00.01. M, 1995 / . A. TuxoHeHKO
Il BJ] «DnexkTpoHHas OMbIMOTEKa qUuccepranuii» [AnexTponHsii pecypc] /
Poccwiickas rocynapcTBeHHas oubanoreka. — Pexxum gocryma: sigla.rsl.ru / Ne 61
05-2/178-1. — Jlara moctyma: 10.06.2014.



