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Pa3patorka yciioBuid
MEKIYHAPOJIHOI0 KOMMEPYeCKOro J0ropopa
KaK 0Ha U3 GopM 3alIUTHI HHTEPECOB IOPUINYECKHX JIMI

Beoepnuxosa JI. A., cmyo. IV k. BI'Y,
Hayy. pyk. Babkuna E. B., kauo. wop. Hayk, ooy.

B COBpeMEHHBIX YCIOBHUSIX M00ATH3aIMN KOMMEPUECKUX OTHOIICHUH FOPHIH-
YeCcKue JINIa, B TOM YHCIIE U 0eJT0pyCCKHe, He OTPAaHNUUBAIOTCS B CBOCH JIESITEIb-
HOCTH TpeJiellaMi OTHOTO TOCYIapCTBa. JTa NEeITebHOCTh MPOSIBISIETCS], B Y4acT-
HOCTH, B 3aKJIFOUYCHUH PA3IMYHBIX BHOB BHEIIHEOKOHOMUYECKUX CHIENIOK, CPEIH
KOTOPBIX JTHUPYIONIYIO POJIb HIPAET JOTOBOP MEKAYHAPOIHON KYIUTHA-TIPOJAKH
TOBApOB, HAPSAIY C JOTOBOPAMH MEPEBO3KH, TPAHCIOPTHOM IKCIEUIIUH, CTPAX0-
BaHusl, pacueTamu. IIUPOKO MCIOMB3YIOTCSl OCPSTHUIECKUE JOrOBOPBI — TIO-
pydeHHe, KOMUCCHSI, KOHCUTHAIMS, areHTCKUIA JJOTOBOP M X PAa3HOBUIHOCTH —
JICTPUOBIOTOpCKHE cornanieHus. O4eBUIHO, YTO ISl yPEryTUPOBAHUS TaHHON
chepsl OTHOIIEHWH HE AOCTATOYHO HALMOHAJIBHO-IPABOBOIO PETYIUPOBAHMS,
OHO HEU30€KHO CMEHSCTCS MEXKIYHAPOTHO-IIPABOBBIM PErYJIMPOBAHHEM B BHIC
YHHUBEpCaIbHBIX MEKyHapoaHbIX KoHBeHIMH (KonBenums OOH 1980 r. o moro-
BOpax MEXIYHAPOTHOH KyIUIH-POJaXKH TOBAPOB, MHOTOYHCIICHHBIX TPAHCIOPT-
HBIX KOHBEHLMI). OHAKO BBISIBICHHAs B KOHIIE MPOLIJIOTO CTOJICTHS HEAOCTATOU-
Hast 3G (HEKTUBHOCTD MEXIYHAPOIHBIX KOJUTH3HOHHBIX H MaTePUATbHO-IIPABOBBIX
KOHBEHIMH 00yCIIOBMIIA TOUCK HOBBIX PETYNISTOPOB OTHOIIEHUH MEXIyHapOIHO-
ro KOMMEPUYECKOro 000poTa, 4TO MPUBEIO K TOSIBICHUIO M PACIIHUPEHHIO Ceph
MpUMeHeHus lex mercatoria (MeX/1yHapOoIHbIC TOPrOBbIe 00bIYaK, OOBIKHOBEHHUS,
THUIOBBIE KOHTPAKTBI, TPO(OPMEI).

HecmoTps Ha BBIIETIEPEUUCICHHBIE HCTOYHUKU HPABOBOTO PETYIHPOBAHUS
MEKITYHAPOJHBIX KOMMEPYECKUX OTHOLICHHH, ITABSHCTBYIOLIYIO POJIb B ypery-
JIMPOBAHUM JOTOBOPHBIX OTHOLIEHWH U MPU Pa3peLIeHHH CIOPOB MEXIY XO3si-
CTBYIOLIMMH CYOBEKTaMHU Pa3IMYHON HAIIMOHAIBHON MPUHAIICKHOCTH UTPACT
JIOTOBOP. DTO 00YCIIOBIEHO TE€M, YTO MPOLECC CO3AAHMS €IUHBIX MaTePUaTbHbBIX
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MPAaBUIT OCYILIECTBIISCTCS JIHIIb B OTACTBHBIX 00JIAaCTAX MEXKITYyHAPOIHOW TOPTOB-
JIM, B TO BPEMsI KaK HE 3aTPOHYTHI MIIM HE TOCTATOYHO 3aTPOHYTHI yHU(HUKAIHEH
MHOTHE JpyTrHe 00IacTH, HAIPUMEpP BOIPOCHI JOTOBOPHON IPAaBOCIOCOOHOCTH,
MHOTHE WHCTHUTYTBI 00SI3aTEeIbCTBEHHOTO MpaBa, TaKue, Kak CTpaxoBaHHUE, TO/I-
psin, yeayru. Kpome Toro, qeicTBYIOIINEe KOHBEHIIMN PETYIUPYIOT JalieKo HEe BCe
BOIPOCHI MPABOIIPUMEHEHHUS. B TOrOBOPHBIX OTHOLICHHSX TTIABEHCTBYET MPHH-
UM CBOOO/IBI IOTOBOPA, YTO TIO3BOJISICT BKIIIOUUTD B IOTOBOP TAKHE YCIOBHSI, KO-
TOpbIE B Oy/IyIIeM HCKIIIOUAT eCJIM He BCe, TO, TI0 KpaiHel Mepe, MHOTHE TpobIie-
MBI, CBSI3aHHBIE CO CIIOPAMH O TOJIKOBAHWH TEX WJIM WHBIX MOJIOKEHHH, KOTOPHIE
3a4acTyl0 MMEIOT 3HAUUTENbHBIC OTIMYHS B PA3IMYHBIX MPABOBBIX KYJIBTYypax.
Takum 06pa3oM, CTOPOHBI MOT'YT HCIIOJIb30BaTh CAMO3AIIUTY IIPABA.

B MeXmIyHApOMHBIX XO3SHCTBEHHBIX OIEPALUsIX KpailHe BaXKHO IIPELyCMO-
TPETh HAZCKHYIO BO3MOKHOCTB IOy UCHUSI IUIATSIKEH 110 CAENKE, YTO 00y CIIaBiu-
BAaeT HEOOXOMMMOCT BKIIFOUCHHUS B KOHTPAKT YCJIOBHI 0 MEKIYHAPOIHBIX pacye-
Tax, C MCIOJIb30BaHUECM 3aIIUTHBIX OTOBOPOK M HHBIX CIOCO00B 00eCHeUCHHUSI HC-
HOJHEHUS 00s13aTenbeTB. YTOOBI 00€30MacuTh 00513aTeILbCTBEHHOE OTHOILICHHUE OT
BO3Z[CI>’ICTBI/IH I/IH(i)J'lHIlI/II/I, Ha MPAKTHUKE HU31aBHA HUCIIOJB3YIOTCsA TaK Ha3bIBACMbIC
3alUTHBIE OTOBOPKHU (aHml. protective clauses). OHM CTaBAT CTOMMOCTH 00s13a-
TENBCTBA B 3aBUCUMOCTD OT ONPE/ICTICHHOTO, MEHEe MOJIBEPIKEHHOTO M3MEHEHHIM
MOKa3arelsi, B POJIM KOTOPOTO MOTYT BBICTYNAaTh: CTOMMOCTh 30JI0Ta; U3MEHEHUE
Kypca BJIIOTHI IDIaTeXa MO OTHOIICHUIO K OJHON WM HECKOJBKHM Oojee cTa-
OWMJIBHBIM BaIOTaM (BATIOTHOW «KOP3WHE» WIIM, HalpUMep, K TAaKUM CIICIHab-
HBIM PAaCYCTHBIM €ANHUIIAM, KaK 9K, CI13), onpeaeneHHbIM CTOPOHAMIL, HHICKC
LEH U T. 1. B CBS3U ¢ 9TUM pa3nyaroTCs CICMyOIINe KaTETOPUH 3aIl[UTHBIX Or0-
BOPOK: 30JI0Tasl, BAJIOTHAsI, WHACKCHAs OTOBOPKH, OTOBOPKA O MEPECMOTPE J0-
TOBOPHOU LICHBI H «3CKAJIATOPHASD OTOBOPKA.

He MeHee BaKHOE MECTO B OTOBOPE JODKHBI 3aHSTh YCIOBHUSI IEPEBO3KH TO-
Bapa yepe3 TePPUTOPUIO MHOTUX CTPAH M YCIOBHS CTPAXOBAHKS TOBApa OT Omac-
HOCTH yTpPaThbl UJIH INOBPCKACHUS.

B MeXIyHApOTHBIX KOMMEPUECKHUX CBA3SX CYIIECTBYET PHCK HEBBIMOIHEHHUS
00513aTeIbCTB M3-32 HEMPEIBHICHHBIX COOBITHI, YTO JUKTYET HEOOXOAUMOCTD
BKJIFOUEHHS B KOHTPAKT YCIOBHSA O (POPC-MaKOPHBIX 00cTOsITeNbCTBaX. [T0CKOIB-
Ky MEXIyHApOHAs CJIeIIKA JICKUT B cepe NeHCTBUS HECKOJIBKUX TPABOBBIX CH-
CTeM — MEXIYHAPOIHBIX M HAIHOHAIBHBIX, — TO [EJIeCO00Pa3HO BKIIIOUUTH B
HEe YCJIOBUE O IIPUMEHUMOM IIPABE.

Criemyer OTMETHTB, OIHAKO, YTO Ha COMACPIKAHHME SKCIIOPTHO-MMIIOPTHBIX
CHIENIOK OOJBIIIOE BIMSIHUE OKa3bIBACT HAMOHAIBHBINA IyOIUYHBIA TOPSIOK W
CBEpXMMITCpATHBHBIC HOPMbI. Hampumep, MCIIOIb30BaHHEC MHOCTPAHHOW BaJIFO-
TBI BJICYET 3a CO0OH NMPHUMEHECHHE BAIIOTHOTO 3aKOHOIATENIBCTBA, aOCOIOTHOEC
GOBITHHCTBO HOPM KOTOPOTO HOCHT MMIIEPATHBHBIN XapakTep. 3070Tast Or0BOp-
Ka 3anpeucHa sl NPUMCHCHUSA BO BHYTPUTOCYAAPCTBEHHBIX KOHTPAKTaXx MMOYTH
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BO Bcex crpaHax: Bo @pannun — emre B 30-x romax, B 'epmannu — B 1947 1,
CIIA — B 1933 1. B ycl10BUSIX IOJIHOTO U3BSITUS 30J10TA U3 00palleHusl; B AHIIUY
B 1956 romy 3070ThIe OTOBOPKHU ObLITH 00BSIBICHBI IPOTHBOPECUYALIUMHU TYOITHYHO-
My HOPSIKY. 30JI0TblE OTOBOPKU B YKA3aHHBIX CTpaHax JOIyCKAIOTCS TOJILKO B
MEKITyHAPOAHBIX IUIaTeXax. JefCTBUTENPHOCTh BAJIOTHBIX OTOBOPOK HE OCIIa-
pHUBaeTCs MPAKTUUECKU HUTJE, B OTHOILICHUU MHJEKCHBIX OTOBOPOK BOIIPOC pe-
[1aeTcsl B Pa3HbIX CTPaHaX HEOAMHAKOBO.

Takum 00pa3zoM, IPaBOBOE PErYIHPOBAHUE MEXKITYHAPOAHONH KOMMEPUECKOH
CZIENKY TPENCTaBIseT COO00H KOMIUIEKCHOE MPAaBOBOE O0ecHedeHre, COCTOosIIee
13 B3aUMOJCHCTBYIOIINX U B3aUMOCBS3aHHBIX IIPABOBBIX HCTOUHHKOB MEXKAyHa-
POIHOTO M HAIMOHAIBHOTO XapakTepa. Bmecre ¢ TeMm, mpuMeHssl Ha MPaKTHKE
IIPUHLUI cBOOO/IBI JOTOBOPA, UCIIOJIb3YsI TAKOH CI10cO0 3aIUThI IPAB U 3aKOHHBIX
MHTEPECOB, KaK caMO3allliTa IpaBa B BHIE 0COOBIX OTOBOPOK H YCIIOBHI odecrre-
4yeHHsl 00s13aTeIbCTBA, CTOPOHBI IOTOBOPA B COCTOSHUU pa3padoTaTh 00000BbI-
FOJHBIN CIIPaBEUIUBBII KOHTPAKT, OCHOBAHHBIH Ha OalaHCe UHTEPECOB.

Some Legal Aspects of Undertaking Investment Activities
in the Republic of Belarus

Tonvyes M. M., macucmpanum BI'Y,
Hayy. pyk Henucenko M. A., kano. 1op. Hayk, 0oy.

The Republic of Belarus has consistently manifested positive trends in macro-
economic performance resulting mainly in the pursuing a policy of gradual eco-
nomic reforms. Belarus possesses enormous potential that has yet to be fully en-
gaged. Its advantages include sustainable economic growth, export orientation of
the economy (over 60% of Gross Domestic Product (further — GDP) is exported),
a well-developed infrastructure, social stability, a strong research and technologi-
cal potential and a low level of corruption. Belarus can provide foreign investors
with ample opportunity of doing business, including privatisation programme for
state-owned enterprises [1, c. 134-136].

Today, we have every reason to maintain that Belarusian investment legisla-
tion is highly developed. It regulates different spheres of investment activity both
for domestic and foreign investors. To prove this point, we shall examine some
facts. The Republic of Belarus is the only country among other countries of the
Commonwealth of Independent States (further — CIS), which adopted the Invest-
ment Code 10 years ago. The Investment Code is a comprehensive set of rules that
is applied to undertaking investment activities and establishes conditions, forms
and guarantees that comprise the part of Foreign Direct Investments (further —
FDI) regime. In addition to the above, our country has concluded 54 bilateral
agreements on promotion and mutual protection of foreign investments, and 55 bi-
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