3. [IlsTanne mpa namslp®HHe nayHaMmonTsay KaucrwiTyipiiinara
Cyaa saycéanl 3'syasiaacs agHpIM 3 NpuHIBIIOBLX. Kaai 3p1x043i11b 3
HOpMay AcHOyHara 3akoHa, A3€ raBOphIIa npa ad'éM Aro KaMIeTd H-
IIBli, TO CAyIIHA 3ayBa’KblI[b, IITO HiBOAHBI Y CBelle KaHCTBITYIILIMIHEI
CyA He Mae Takoll abMeskaBaHall cdepsl IOPHICABIKIIBIL Tpoba yXBaaaIls
THISI HAMaraHHi, IITO CTaHOYyYa YIABIBaIOLlb Ha Bary i CTaTyC BBIIIDIIIAIL
KaHTPOAbHaMl CyAoOBali HICTaHIIBIb Ade XX paOmbp rsra HeabOXxogHa y
agnasegHacti 3 KaHcToITyIbIAM, A3€ raBophIllla IIpa TOe, IITO «KaM-
IeTDHIIBIs, apraHizansls i napagak gs3eiinacti Kancroirynsiiinara Cyaa
BbI3Havalola 3akoHam» (4. 7 apt. 116). ¥ 2008 r. srogna 3 Askpsram
Nol4 TIlpssmisur mamblpbly IayHamMolTBel KancreiTynneiiinara Cyaa
(mmara BhIIIBIINAra 43sp>KayHara opraHa), 1ITO He agllsBsijae IaTpa-
H6aBaHHIO AcHOYHara 3akoHa IIpa HeaOXOJ4HAacCIlb BBHIPAII®HHS TaKoTa
ITBITAaHHS TOABKI IIpa3 3aKOH (aKT, NpHIHATH [lapaamenTam aap0o mpas
padepsrayM). 1HaKII Ka>Kydbl, HalIbpalb mayHaMonTs KaHCTHITY-
usiitHara Cyaa Tp»0a, ade pabIis rsTa HaAeXKBIITh TOABII IIPa3 MOYHYIO
agnasegnacub KaHcTwITyIbI.

I'A0BAZAMBAIIVISI I COOTHOIIIEHME
HOPM MEXAYHAPOAHOI'O
1 HOPM HAIIMMOHA/BHOI'O IIPABA

O. H. UBanueHKO

Hayuonarvnuiil yrueepcumem
«Odeccxas ropuduveckas axademus»

ITpob6.aema cOOTHOIIEHN MeXAYHapOAHOTO 1 HAaIlMIOHAaAbBHOTO ITpa-
Ba, B CIAY CBOell Ba>XHOCTH, BCeT4a IpuBAeKala K ceDe IOBBIIIIEHHOE
BHIMaHIe 10pucToB. Ocoboe 3BydyaHNe gaHHas IpobaeMaTiKa MoAyda-
eT cenyac, IIOCKOABKY B HaCTOsIee BpeMs NPUOPUTETHON TeHAEHIIUeN
pasBUTHUs COBPEMEHHOM UMBUAU3ALUN SBASETC TakKoe IIMpOKoMac-
mrabHoe sIBA€HUe, 3aTparuMpaloliee BCce TOCyJapcTBa, KakK raobaamsa-
nusa. BaskHelmmuM HammpaBAeHMeM BO3JeVCTBUs T100aAM3aIiMIOHHBIX
IIPOLIECCOB Ha IPaBOBYIO peaAbHOCTH SIBASETCS U3MEHeHMe COOTHOIIEHMS
MeXAyHapOAHOTO U HallMOHaAbHOIO IpaBa. AKTyaaM3aliMio 4aHHOM
mpo0AeMaTuKM B COBPEMEHHBIX YCAOBUAX CBA3BIBAIOT C yCUAEHNEM
BAVISTHUS MeXAYHapOAHOTO IpaBa Ha QYHKIIMOHNpPOBaHIe HaIlMOHAAb-
HOJVI ITPaBOBOV CHCTEMBI.
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B ycaoBusax raobaamsanum mepes MeXAyHapOAHBIM IIpaBOM BO3-
HMKaeT IIeAbIl psA HOBBIX 3ajad, paspellleHne KOTOPHIX TpeOyeT Ipu-
MeHEeHUsI HOBBIX CIIOCOOOB U IOAXOAO0B BO B3alIMOOTHOIIEHIUSIX MeXAY
rocygapcTBaMiu U MeXAYHapOAHBIMIU OpraHm3anusaMu. PerreHue sTux
3aga4 Tpe6yeT, IpeXAe BCero, daAbHeNIlei IIPaBOBOM MHTerpanuu B
caMBIX pa3AMYHBIX cepax OOIeCTBEeHHOM XU3HHU, 00ycaaBAnBaloIieil
aKTUBU3aIMIO B3aMMOCBS3€e ¥ B3aIMO3aBUCUMOCTEeN IIPaBOBBIX CUCTEM.
B coBpeMeHHEBIX yCA0BUAX MeXAYHapOAHOE IIpaBO He MOXKeT OTpaHu-
YYBaThCS TOABKO PeryApPOBaHMEM MEXIOCYyAapCTBEHHBIX OTHOIIEHUI],
a CTAaHOBUTCS Ba’KHEMINMM MHCTPYMEHTOM yHMBepcaAM3aluy HaIlyo-
HaapHOTO IpaBa. COOTBETCTBEHHO BO3pacTaeT €ro poAb M BAUSIHUE Ha
HalllOHa/AbHOE IMpaBo.

HecmoTtps Ha TO 94TO mpeaMeThl IIPaBOBOTO PeTyAUPOBAHMUA MeXAy-
HapOJHOIO U HaI[MOHA/ABHOTO IIpaBa He COBIIajaloT, B YCAOBMUAX I100a-
AM3aIMY KOHTYPBI DTUX IIpeAMeTOB NpMUOAMKAIOTCA, T. K. OOIIecTBeH-
HbIe OTHOIIIeHNsI, KOTOPHIe IT0I1asaloT B cpepy IIpaBOBOIO peryAupOoBaHms,
NpeACTaBAAIOT MHTepecC KakK 444 MeXAyHapOAHOTO, TaK U AAs HalMO-
HaABHOTO IpaBa. B coBpeMeHHBIX yCAOBMAX CChlAKa Ha HalllOHAaAbHOE
IIpaBoO He 0CBODOXKAaeT TOCyAapCTBO OT BBHIIIOAHEHMS eT0 MeXAyHapoa-
HBIX 00s13aTEABLCTB.

AuHaMMKa COOTHOLIEHI S MeX/yHapOAHOTO I HallMOHAaALHOTO IIpa-
Ba IIOKa3bIBaeT AaAbHEMIIYIO MX B3alIMO3aBMCUMOCTD U B3aIMOBAUSIHIE,
IIOBTOMY COBpeMeHHas I0puAudecKas IIpakTUKa B paMKaxX HalMOHaAb-
HOTO ITpaBa Bce 00AbIlle TpeOyeT BOCIPUATUS IPUHIIUIIOB M HOPM MeX-
AYHapOJAHOTO IIpasa.

[TpUHLIMIIB ¥ HOPMBI MEXAYHapOAHOTO IIpaBa IIPOKAaAbIBAIOT cede
AOpPOTY B HaIlMOHaAbHOE IIpaBO pa3HBIMM criocobamu. Ilpexxae Bcero,
9TO pa3dpaboTKa U HNPUHATHE HOBBIX JOTOBOPOB M KOHBEHIMII, 0OycaaBs-
AUBAIOIIMX M3MEHeHMs B paMKaX HallMOHaAbHOTO IpaBa U 3aKOHOJa-
TeabcTBa. KpoMe TOro, oHm BKAIO4alOTCs B HallMOHaAbHBIE IIpaBOBbIE
CUCTeMBl IyTeM UX KOHKpeTMsanum AmbO BOCIpOU3BeAeHUS B
HOPMaTUBHO-NPaBOBBIX aKTax HallMOHaAbHOIO Xapakrepa. Tak, paTu-
¢unuposas Esporreiickyio KOHBEHIIMIO O 3alljiTe IIpaB YeA0BeKa B 1ioae
1997 r., Ykpanuna scrynuaa B Coser EBponsl, TeM caMbIM OHa IIpuoO-
peaa emle OAMH MeXaHU3M 3allUTHl IIpaB yeAoBeKa - Epponerickuit cya
IIo ImpaBaM 4yeaoBeKa. Bce rocysapcrpa-uaens: Cosera Espomnsl B3san
Ha cebs1 00s13aTeAbCTBA UCIIOAHATH TpeOoBaHUs daHHOV KoHBeHIIUM 1
OTBedyaTh 3a UX HapylleHus: nepes EppomelickuM cyaoM IIO IIpaBaM 4e-
aoBexa. Eppomeiickmii cys ycTaHaBAMBaeT e4MHBIe CTaHAAPTHL IIpaBo-
nopsaka A4s rocyjapcrs-ydacTHukos Konsennun.
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JAVHaMIKa M3MeHEeHNs COOTHOIIEeHUS! MeXAyHapOAHOTO U HaIllo-
HaABHOTO IIpaBa MMeeT BIIOAHe KOHKpeTHOe BhlpakeHue. IIpexae Bce-
rO, TO OTpa’kaeTcs B IPU3HAHUU psija NPUHLIUIIOB ¥ HOPM MeXJyHa-
POAHOIO IIpaBa B KadecTBe IIOAHOIIEHHBIX MCTOYHMKOB B paMKax
HallMOHAABHBIX IIPaBOBBIX cucTeM. IIpusHaHMe 1 AelicTBUEe IPUHIIUIIOB
MeXAYHapOAHOTO IIpaBa B paMKaX HallMOHaAbHON IIPaBOBOM CHUCTEMBI
IIpeBpallaeTcs B CpeACTBO oDecIiedeHNsI COBMECTHOTO peryAMpOBaHIUA
MeXAYHapOAHBIM M HallMOHAaALHBIM IIpaBOM OIIpeAeAeHHbIX 00IecTseH-
HBIX OTHOIeHu. IIpusHaHNe U IpUMeHeHNEe ZaHHBIX HOPM, COZepKa-
IIUXCSI B MEXKAYHAapOAHBIX 40TOBOPaX, HOpMaxX MeXAyYHapOAHOTO OOBIU-
HOIO IIpaBa, CIIOCOOCTBYeT (POPMMPOBAaHMIO B paMKaX HallMOHaABHBIX
IIPaBOBBIX CUCTEM eAMHOOOPAa3HOIO MHCTPYMeHTapus, KOTOPHIN CTaHO-
BIUTCSI OCHOBOI AA5 IIPaBOBOTO PeryAMpOBaHMUs.

[TpMHIMIB M HOPMBEI MeXAyHapOAHOTO IIpaBa CAY>KaT CPeACTBOM
TOAKOBaHMS HOPM HaIlMOHA/ABHOTO IIpaBa. B cCOBpeMeHHBIX yCAOBUIIX,
B cAy4Jae IIpo0eAOB B IIpaBe, OHM BOCIIOAHSIOTCS HE B IIOCAEAHIOIO ouepeab
C IIOMOIIBIO IIPUMEHEHNS IPUHIIUIIOB MeXAyHapOAHOTO IIpasa.

Borpoc o cooTHOIIeHN HOPM MeXAYHapOAHOTO M Hal[MIOHAaAbHOTO
IIpaBa, UX IOPUANYECKON CUABI MEET He TOABKO TeOpeTHIecKoe, HO U
IIpaKkTHyeckoe 3HaueHMe. Ero aHaamus BEIBOAUT Hac ellje Ha O4HY BaKHYIO
npo64emy, o603HavyalONIyI0 TEPMUHOM «IIpUMaT» MeXAYHapOAHOIO
nmpasa. MeXxay TeM KOHIleNITyaabHOe McCCAej0BaHNe 4aHHON IpoOaeMBbl
B TEOpUN ITpaBa MMeeT CBOIO MCTOPMIO, OTpa KaloIlyIo DBOAIOLIMIO UAeil
B 004aCT¥ COOTHOIIEHN: MeXAyHapOAHOTO M HaIlMOHAALHOIO IIpasBa.

Muposas npakTuka rocy4apcTs BpipaboTada pa3AnMdHble IIyTH BHe-
ApPeHus MeXAyHapOAHO-IIPaBOBBIX HOPM Ha HaIlMOHAALHBINl YpOBEHD.
Hanboaee pacrmpocTpaHeHHBIN IIyTh - uMIldeMeHTanus. C IIOMOIIBIO
MMILAeMeHTAl N MeKAyHapOAHble HOPMBI CTAHOBSITCS YacCThIO IIPaBOBOI
CUICTEMBI, TOCYAapCTBO OOs3yeTcsl 00eCIednTh UX VCIIOAHEHNE Ha BCell
TEeppPUTOPUM U BCEMU OpraHaMU U AMIIaMU, HaXOAAIIUMICS II04 €ro
IopucAuKIueii. MHorne rocyjapcrsa B COBpeMe@HHOM MUpe CTpeMsATCs
UMILAeMeHTUPOBAaTh HOPMBI MeXAYHapOAHOIO IIpasa B HaIlMOHaAbHOE
3aKOHOZAaTeABbCTBO, U IIPeXAe BCETO B CBOUM KOHCTUTYLIMIL.

ViMniaeMeHTanus MeXAYHapOAHOIO IIpaBa 4OCTUTAeTCs pa3ANYHBI-
Mu crtocodbamu. OAMH M3 pacpOCTPaHEHHBIX CIIOCOOOB 3aKAIOYaeTcs B
TOM, YTO IOCyAapCTBO OCYIIeCTBAsET BKAIOUeHIUe IT0AOXKEHU B3ATHIX
Ha ce0s MeXAyHapOAHBIX 0053aTeAbCTB B yKe AeMCTBYIOITMe 3aKOHBI
UAY TpUHUMaeT HOBHle Hpasuaa. JaHHBINI MeTOA MMeHyeTCsa TpaHC-
Jpopmanmen - npespamjeHneM, npeodpaszosaHueM. TpaHchpopmarus
IIPOUCXOAUT IyTeM BKAIOUEHUs HOPM MeXAyHapOAHBIX aKTOB B Ha-
LIMOHaAbHBIE aKTHl IIOCPEACTBOM CCHIAKM Ha IIPSIMOe AeVICTBYE I10A0XKe-
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HUII aKTOB, B TOM 4YlC/Ae B CyAeOHBIX pellleHNAX; C IIOMOIIBIO paTudu-
KallM MeXXAyHapOAHOTO A0TOBOPa A MHOTO MeXXAyHapOAHO-TIPaBOBOTO
AOKYMEHTa; IIyTeM IPpUAAHNA eMy IOPUANIECKO CUABI HallMOHaAbHOIO
aKTa C UCIO0Ab30BaHNEM 3aKOHOJ4aTeAbHO yCTaHOBAEHHBIX IIPOLIEAYP.

Tak, Ipu OPpUHATUM HAIIMOHAABHBIX KOHCTUTYLIMII HEKOTOPEIE IO-
CyAapcCTBa B 3HAUUTEABHOI Mepe BKAIOYAIOT B MX TEKCT HOPMBI Bceob-
et gexaapanun mnpas yeaoseka OOH ot 10 gexabpst 1948 r., nHoraa
X HeCKOABKO Moguduiupysa. Muorue rocygapcrsa-daensl Cosera Es-
POIIBI B CBOMX KOHCTUTYIIMAX U TeKyIlleM 3aKOHOAaTeAbCTBe AUOO He-
IOCPeACTBEHHO MHKOPIIOPUPYIOT M0A0XKeHMs1 EBponeiickoil KOHBeHIIUN
O 3aIMTe IIpaB YeA0BeKa M OCHOBHBIX CBODOA, AMOO IIPU3HAIOT IIPAMOe
Aerictsue HopM KonBeHIIMuM Ha csoelt Teppurtopun. PakTndecku B 001b-
IMHCTBe TocydapcTs-uaeHoB Cosera Esponsl EBpomnerickas KOHBeHI A
O 3aIuTe IpaB M OCHOBHBIX CBOOOJ MMeeT CMAYy B paMKaX HalliOHaAb-
HOTIO IpaBa I Ha Hee MO>KHO HEeIIOCPeACTBEHHO CChlAaThCs B cydax. B To
>Ke BpeM:I B psAe TocyAapcTs (HanpuMep, B Beaukoopuranun un Vpaan-
aun) KonseHnns He gelicTByeT HEIIOCPeACTBEHHO, ee HOPMBI yepes cIie-
IIMaAbHble 3aKOHOJaTeAbHBIe IIPOolleAypbl A0AXKHBI BOMTH B HalllIOHAAb-
HOe Ipaso.

Apyroii criocod MMIIAeMeHTaluu - aBToMaTuyeckas ajanranusa. Bo
MHOTUX CTpaHaX IpU3HaeTCs AeiICTBUe MeXAYHapOoAHO-TIPaBOBOI HOP-
MBI Ha MX TEPPUTOPUAX IO HNPUHIUIY «COOCTBEHHAs IOpUAMYECKas
cnaa». B 00ABIIMHCTBE TaK Ha3blBaeMBIX «IIMBMAM3OBAHHBIX» TOCY-
AapcTB paTuguUIIMpoBaHHbEIEe MeXAyHapOAHbIe 40TOBOPHI aBTOMAaTH4YecK
CTAHOBSTCS YacCThIO HAIIMOHAABHOTO 3aKOHOAATeAbCTBA U A4S DTOTO He
HY>KHO HNPUHATUSA CIelIMalbHOTO 3aKOHA MAM BHECEHNs M3MEHEeHUI B
AeNiCTByIOIMe IIpaBoBble akThHl [2, ¢.107].

AHaAu3 COBPeMEHHOI NPaKTUKM AEMCTBUA HOPM MeXAYHapOAHOIO
IIpaBa B paMKaX HalllOHAAbHBIX IIPAaBOBBIX CUCTEM CBUAETEABCTBYET O
TOM, 4TO MHOTHE TOoCyjapcTBa MCIOAb3YIOT OJHOBPEMEHHO HECKOABKO
coco0oB nmIaeMenTanun. Yepes GpopmyanposKy o0IIleit HOPMBL O IIPU-
3HaHUM HOPM MEeXAYHapO4HOIO IIpaBa B KadecTBe 4aCTU BHYTPUTIOCY-
AapCTBEHHOI MpPaBOBOJ CUCTEMBI OHM AOIIYCKAaIOT IpsAMOe AeNCTBUe
MeXAYHapOAHBIX IpaBUA B cAydasX, KOrJa BOIIPOCH He yperyamposa-
HBl HallMOHa/ABHBIM npasoM. OAHOBpPEMEHHO IyTeM OIlpeAeAeHMs IIOo-
psaaxa parudukauumu MeXAyHapOAHBIX COTAallleHNI, IPoleAyp BCTY-
IA€HHUS UX B CUAY Ha MOABEAOMCTBEHHOI TePPUTOPUM DTU Ke CTPaHbI
OIIpeAeAsIOT MeXaHM3MBI TpaHCPOpMaluy IMOAOXKEHUN MeXKAYHAPOA-
HOTO ITpaBa B HOPMbI KOHCTUTYIIMOHHOTO U MHBIX OTpacaell IIpasa.

Aas 60aee raybOKOro MOHMMaHMS T@CHBIX B3alIMOOTHOIIEHMI MeX-
AYHapOJHOTO M HallUOHAaAbHOTO, B TOM YliCA€ KOHCTUTYLMOHHOIO IIpa-
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Ba, Ba)KHOe 3HauyeHMe MMeeT BblAeAeHlUe TaKOll KaTeropmuy, Kak IpUH-
LIMIIBI B3aMMOCBSI3U. B 9TOM acliekTe aHaAM3a MOKHO OBIAO OBI BBIAEAUTD
NPUHIUITE YHUPUKAIUN U YHUBEpCaAU3alluy IIPaBOBOTO peryAnuposa-
HUSA. DTU OPUHLUIIB OAM3KU IO CBOEMY COAEP>KaHMIO U 3HAYMMOCTH,
0/AHAaKO MeXAY HUMM ecTb pazanune. [IpuHnun yHudmxkanum osHavaet
IIpuBeAeHNE B COOTBETCTBIUE C KAKMM-A100 OOLIeIPUHITHM 10A0XKEHN-
€M aHaAOTUYHBIX HOPM HaI[MOHAaAbHOTO ITpasa. [IpMHIIUII yHUBEpCaAn-
3anuu noapasymMepaeT popMupoBaHue OOIIero, yHUBEpCaAbHOTO IIpaBa
B O0see r100aapHOM MaciuTabe, a He B KaKOi-A1100 KOHKpeTHOI cdepe
[3, c. 63].

Heo6x04MMO OTMETUTBH, UTO BAUSIHNME MEXAYHapOAHOTO IIpaBa Ha
Hal|MOHaAbHbIE IIPaBOBbIE CUCTEMBI He ABAsETCS 0AHOpoaHbIM. Ha aan-
HBII ITporecc 604bIIOe BAMSHUE OKa3hIBAlOT KYABTYPHO-IIMBMAM3A-
LIIOHHBIE ¥ IIPaBOBBIE TPAAUIINY, KOTOPBIle POPMUPYIOT OCHOBHBIE IIPIUH-
OB QYHKIIMOHMPOBAHUSA IIPAaBOBBIX CUCTEM.

Heo6x04uM0 OTMeTHTB, YTO AMHAMIUKa COOTHOIIEHU MeXAYHapOA-
HOTO U HaIlMOHAABHOTO IIpaBa CBUAETEABCTBYET O pacHIupeHun cepsl
peryAnpoBaHus MeXAYHapOAHOTO IIpaBa, IIpeXKJe BCEro, 3a CUeT BOB/e-
YeHUs B €T0 OpONUTY HOBEIX HallpaBA€HMII, CBS3aHHBIX C MEKAYHaPOAHBIM
corpyaunyectsoM. Kpome toro, pacumpsercs cdepa Tak Ha3bIBa€MOTO
COBMECTHOTO peryAMpoOBaHMs OOIIECTBEHHBIX OTHOIIEHUII HOpMaMu
MeXAYHapOAHOTO U HaIlMOHAaABHOTO Ipasa. [IpuMepoM MOXKeT CAYKNUTH
peryAmnpoBaHme TaKoil BaXKHOI cdepsl, KaK IpaBa yeA0BeKa I T. J.

HopMmbl MeXXAyHapO4HOTO IIpaBa Bce 00AbIlle IIPOHUKAIOT B CTPYK-
TYpy HallMOHaABHOTO IIpaBa, B TOM 4MCAe IIyTeM BCeOOBEMAIOMEN WH-
Terpanyy 1 AesSTeAbHOCTU HaIlMOHAaAbHBIX TOCYAapCTB B pPerMOHaAbHBIX
U MeXAYHapOAHBIX OPTaHU3aIMAX U CTPYKTypax. BsauMmosasnucumocTts
U B3aMIMO/EICTBIE MeXAYHapOAHOTO U HAaIlMOHaABHOTO IIpaBa OTpa’ka-
€T COBpPeMEeHHYIO OObeKTUBHYIO PealbHOCTh, 00yCAaBAMBAIOIIYIO Heob-
XOAVIMOCTb COCYIIIECTBOBAHMS U B3aIMOAEMCTBIUS MIPOBOTO COODIIIECTBA.
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