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THE MODULATION OVER TIME OF THE EFFETS
OF ITS DECISIONS BY THE FRENCH COUNSIL OF STATE:
THE SEARCH OF A BALANCE BETWEEN LEGALITY AND CERTAINTY
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Traditionally the annulment of an administrative act by the Council of State, the highest administrative court in France,
has a retroactive effect: the act is considered as having never existed. This construction is consistent with the requirements
of the principle of legality, aimed to guarantee the overall coherence of the legal system. On the other hand, it might conflict
with the need of stability of legal relations, and thus raise a problem of legal certainty. In 2004, the Council of State acknow-
ledged for the first time its own power to modulate the temporal effects of its decisions. Since then, the administrative courts
decide on a case-by-case basis how their decisions take effect over time. This article first purposes to present the case-law
developments in this area, in order to then discuss the implications of this principle of legal certainty over the court’s juris-
diction and the nature of the litigation.
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MOAYAALIA BO BPEMEHU ITPABOBBIX ITIOCAEACTBUM
PEITEHNY TOCYAAPCTBEHHOT'O COBETA ®PAHIINN:
TTONCK BAAAHCA MEXAY 3AKOHHOCTBIO 1 YBEPEHHOCTBIO
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TpaauUMOHHO aHHYAMPOBaHMe aAMUHUCTPATUBHOTO aKkTa [ocygapCcTBEHHBIM COBETOM — BBICIIMM aJIMUHUCTPATUBHBIM
cymom ®paHiun — umeeT 3pPeKT 06paTHOM CUIIbI: TaHHbBI aKT CUMTAETCsT HUKOTIA paHee He CYIIeCcTBOBaBIIMM. ITa KOH-
CTPYKIYSI COOTBETCTBYET TPeGOBAaHMSIM MPUHIIMIIA 3aKOHHOCTY, HAaITpaBJIeHHOTO Ha obecrieueHne 0611eli COrTacOBaHHOCTHU
MPaBOBOII cucTeMbl. C APYTOii CTOPOHBI, TAKasi CUTYalMsI MOKET BCTYIIATh B IIPOTUBOpPEUNE C HEOOXOAVMOCTbIO CTAOMITbHO-
CTY TIPaBOBBIX OTHOIIEHUH ¥ TaKMM 00pa3oM MOJHMMATh MPO6IeMy ITPaBoBOIi onpeneneHHocT. B 2004 r. TocymapcTBeH-
HbI/ coBeT @paHIMM BIIepBbIe MPU3HAJ 32 CO60I TTOTHOMOYME MOAYIMPOBATH BO BpeMeH! ITPaBOBbIe MOCTEICTBUS CBOUX
peuieruii. C Tex MOp afMMUHUCTPATUBHbBIE CYAbl B K&3KOOM KOHKPETHOM Cy4yae MPMHUMAIOT pellleHe O TOM, KOTHa UX pe-
IIeHUSI BCTYTAIOT B CUTTY.

Knrouessvie cnoea: dbpanilysckoe IMpaBoO; agMMHUCTPATUBHOE IIPaBO; IpelieJeHTHOe IIPaBo; IOpMIMYecKast ornpene-
JIEHHOCTb; IIPUHIIUIT 3aKOHHOCT ; ITPaBOBbIE TIOC/IEACTBYSI BO BDEMEHM.

For citation:
Mathieu N. The modulation over time of the effets of its

O6pasen HUMTUPOBAHMUS:
Martbe H. Mopynsinyisi BO BpeMeHM MpPaBOBBIX IMOCTeN-

CcTBUIl pemieHuyi I'ocygmapcTBeHHOro cosera ®paHuum:
MOMCK GasiaHca MeXAY 3aKOHHOCTBIO M YBEPEHHOCTBIO.
JKypHan Benopycckozo 20cy0apcmeeHH020 yHusepcumema.
Ilpaso. 2019;3:14-17 (Ha aHI/I.).

decisions by the French Counsil of State: the search of
a balance between legality and certainty. Journal of the
Belarusian State University. Law. 2019;3:14-17.

ABTODp:
Hunon Mamve — activpasT daxkyiprera npasa, mperno-
masarenb?.

Author:

Ninon Mathieu, postgraduate student, faculty of law?;
lecturer®.

ninon.mth@gmail.com

14



TemaTuueckuii pasmen
Special Topic Section

Introduction

Until recently, it was a well-established principle
that the annulment of an act by the administrative
courts necessarily had a full retroactive effect. When the
administration has exceeded its powers, the act is con-
sidered as having never existed. This principle has been
strongly affirmed by a ruling from the Council of State
in 1925, in the Rodiére case’.

This case concerned the situation of public officials
who had previously obtained the annulment of the ser-
vice’s advancement list. The issue was then to know
which actions were to be taken by the administration
to enforce the decision. Starting from the assumption
that acts nullified on the grounds of ultra vires are
deemed to have never existed, the Council concluded
that the administration had to retroactively reconsti-
tute the plaintiffs’ careers. The illegality of the admi-
nistrative act leads to the annihilation of all of its legal
effects.

This interpretation, based on the legal fiction that
the unlawful act never entered into force, allows to fully
restore legality and coherence within the legal order. Its
effects on the legally constituted situations can however
be dramatic, creating a legal vacuum. The requirement
of legal certainty indeed incites to preserve the effects
of a past regulation, in order to ensure predictability
and stability of the law for the citizens. Parliament often
addressed this issue by passing «validation laws», which
retroactively validate an administrative act annulled
by the courts. This practice, considered contrary to the
separation of powers, is now strictly constrained by
the Constitutional Council?, and appears clearly insuffi-
cient to preserve the stability of legal relations.

The Council of State, drawing on the lessons of com-
parative public law® and European law*, overturned its
jurisprudence, building an innovative solution aimed to
reach a balance between lawfulness and legal certainty.

The progressive recognition of a power to modulate
the effects of the annulment decisions over time

Even before the landmark 2004 decision, Associa-
tion AC!°, the Council of State, in a few isolated cases,
agreed to derogate from the principle, in order to en-
sure that the reality prevailed over the legal fiction of
retroactivity. The case law regarding the intangibility
of legally acquired rights, for instance, guaranteed that
the beneficiary of an individual decision that has be-
come final would not be impacted by the annulment of
the act on which the individual decision was based on®.

Conscious of the need for greater stability of legal
norms and relations, the Council of State subsequent-
ly developed a more pragmatic case law by taking into
account the practical consequences of its decisions. In
the Vassilikiotis case’, the Court enjoined the admini-
stration to take a specific measure within a specific
period of time, in order to remedy to the partial annul-
ment of the act. Even more notably, in the Titran case®,
the decision of nullifying the act has been made condi-
tional, allowing the administrative authority a period
of two months to regularize the unlawful decision.

Without strictly modulating the effects over time,
these decisions show that the case law is evolving to-
wards further protection of legal certainty.

!Conseil d’Etat, 26 decembre 1925. No. 88369. P. 1065.

2Conseil constitutionnel, 29 decembre 2005. No. 2005-531 DC.

The Association AC! decision fall within this range.
This is why we can admit that this is «more an evolu-
tion [than a] revolution»’.

In this case, the legality of the Minister of Labour’s
decrees was challenged. These regulations, which ap-
proved the conventional scheme of the unemployment
insurance program, were deemed unlawful on both pro-
cedural and substantive grounds. The clauses declared
illegal on substantive grounds were annulled, with
a classic retroactive effect. Since all of the regulations
regarding the program were affected by the procedu-
ral errors, all of the system should have similarly been
retroactively invalidated. This would have led to a very
complex and costly situation, and would have resulted
in a legal vacuum, against which the public rapporteur,
Christophe Devys, warned the Court. He argued for «an
evolution of case law always more concerned with en-
suring a balance between the requirement of legality
and the requirement of stability of legal situations»'’.

The Council of State supported his view: «Whereas
the annulment of an administrative measure implies
in principle that this measure is deemed never to have
existed; whereas, nevertheless, if it appears that the

3See in particular: Jouanjan O. La modulation des effets des décisions des juridictions constitutionnelles et administratives en
droit allemand // RFDA. 2004. No. 4. P. 676; Bon P. La modulation des effets dans le temps d’une annulation contentieuse. Le cas
de I’Espagne // RFDA. 2004. P. 690; Di Manno T. La modulation des effets dans le temps des décisions de la Cour constitutionnelle

italienne // RFDA. 2004. P. 700.

4Art. 264 of Treaty on the Functioning of the European Union signed on 13 December 2007.

SConseil d’Etat, Ass., 11 mai 2004. No. 255886. P. 197.
%Conseil d’Etat, Sect., 10 octobre 1997. No. 170341. P. 346.
"Conseil d’Etat, Ass., 29 juin 2001. No. 213229. P. 303.
8Conseil d’Etat, Ass., 27 juillet 2001, No. 222509. P. 411.

9Bezzina A. C. 2004-2014: les dix ans de la jurisprudence AC! // RFDA. 2014. P. 735.
Devys C. Conclusions sous AC «La modulation des effets dans le temps de 'annulation d’une décision administrative» // RFDA.

2004. P. 454.
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retroactive effect of this annulment is such that there
are obviously excessive consequences due to the effects
that this measure has brought about and the situations
which could have arisen when it was in force and the
general interest that may be linked to the temporary
maintenance of its effects, it is the responsibility of the
administrative judge — after having received the par-
ties’ observations on this point and examined all the
grounds of public order or set forth in the court, which
could affect the legality of the measure in question —
to take into consideration, firstly, the consequences of
the retroactive status of the annulment on the various
public or private interests concerned, and, secondly,
the disadvantages which, with regard to the principle
of legality and the litigants’ right to an effective appeal,
a limit in time of the effects of the annulment would
present; whereas it is his duty to assess, by comparing
these elements, if they can justify that, exceptionally,
a departure should be made from the principle of
retroactive effect for the disputed annulments and, if
so, to make provision in his annulment that, subject
to legal proceedings undertaken on the date thereof
against the measures issued on the basis of the measu-
re in question, all or part of the effects of this mea-
sure prior to its annulment shall be regarded as final or
even, where required, that the annulment should only
take effect on a later date that he determines»'!.

The retroactive effect of the annulment decision
thus remains the principle. The modulation of its ef-
fects over time constitutes a derogation from this ge-
neral principle, legitimized when the balance of the
interests at stake so requires.

According to the Council of State, in order to en-
force this new possibility, the court must first ponder
the consequences of the retroactivity on both the le-
gally constituted situations and the general interest. If
it appears to be excessive, it is its duty to balance the
disadvantages of a full retroactive annulment with
the consequences of a temporal limitation of the an-
nulment’s effects, in order to decide if the modulation
is justified.

If these conditions are met, the court may either
declare that the past effects of the act will not be im-
pacted by its annulment or postpone the date of its en-
forcement. These two possibilities can be implemen-
ted simultaneously, as the decision illustrates.

This case, mostly welcomed by doctrine, has been
widely applied by the administrative court, led by the
concern for better protection of legal certainty.

The Council of State accepted that such modulation
could be applied, not only when the annulment is jus-
tified by a breach of procedure, but also when the act is
vitiated by a substantial error!%. Furthermore, the ef-
fects may be delayed whether the unlawful act is a re-
gulation or an individual decision'?. Finally, this possi-
bility has been extended to the contractual litigation'*.

It must be highlighted that the highest adminis-
trative court also affirmed that, when departing from
previous case law, the effects of its decision could be
delayed, in order to protect legitimate expectations®®.

These developments show that the supreme ad-
ministrative court submits itself to the respect of le-
gal certainty. The integration of this new requirement
fundamentally alters the court’s duty.

The transformation of the administrative litigation
under the influence of the principle of legal certainty

The two main consequences of this ability to modu-
late the legal effects over time of a contentious deci-
sion are intrinsically linked. The importance attached
to the practical impact of the court’s decision lead to
an individualization of the proceedings. The Court
must adapt its decision to the private and public in-
terests at stake, and thus its discretionary authority is
being strengthened.

Individualization of the administrative proceed-
ings. Traditionally, the appeal to the administrative
courts on grounds of ultra vires is purely objective. The
litigation directly concerns the lawfulness of the act,
and the court does not rule on the existence of indi-
vidual rights, as it does in contractual disputes. This
is why the court’s powers were previously limited to

conseil d’Etat, Ass., 11 mai 2004. No. 255886. P. 197.
2Conseil d’Etat, Sect., 25 février 2005. No. 247866. P. 86.

a binary option: denial of the application or full annul-
ment of the act.

Having the capacity to derogate from the principle
of retroactivity, the administrative court can now tem-
per the potentially negative effects of an unlawful act’s
annulment. In so doing, it has to take into account
the general interest, but also the private interests of the
parties. This results in a real individualization of the ad-
ministrative proceedings, and a greater attention paid
by the administrative courts to the practical implica-
tions of their rulings.

The judicial review of administrative act has been
developed, in order to respond to the specific concerns
of the actors. This modification of the nature of the
litigation has repercussions on the court’s function.

3Conseil d’Etat, 12 decembre 2007. No. 296072. P. 471; Conseil d’Etat, Sect., 30 December 2010. No. 329513. P. 530.
“Notably in summary proceedings regarding contractual matters (CE, Sect., ler juin 2011. No. 346405. P. 266) and in an appeal
available for the third parties (CE, Ass., 26 juillet 2007. No. 291545. P. 360).

I5CE, Ass., 26 juillet 2007. No. 291545. P. 360.
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Strengthening of the jurisdictional discretion. When
weighing the different interests at stake, the court has
a large margin of appreciation. It is not bound by any pre-
cise rule and thus exercises a largely discretionary power.

The choice of the solution to implement is also
relatively open, the only restriction being its duty to
safeguard the right to an effective remedy. The legal

proceedings undertaken before the date of the judge-
ment must hence be preserved.

This large decision-making power left to the dis-
cretion of the judge constitutes an evolution in line
with a more general trend towards the extension of the
administrative court’s powers. This participates to the
construction of a more effective administrative justice.

Conclusion

The modulation over time of the effects of its deci-
sions reflects the administrative court’s commitment to
the constant search for a balance between lawfulness
and legal certainty. While contributing to the objective
of a better administration of justice, this extension of

the administrative court’s power enables a greater pro-
tection of both the general interest and private inter-
ests. This innovative case law illustrates the ever-grow-
ing influence of legal certainty requirements, which
introduces substantial changes across legal systems.
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