JICHUS! O COBEPLIEHUH MPECTYIICHUS T10 JIeJIaM YaCTHOT'O OOBHHEHHUSI, ITPOBe-
JICHHUE TIPOBEPKH H T. II.).

OTHOCHUTEIBHO BTOPOM YacTH BOIPOCA BUAWUTCS HEOOXOJMMBIM MpPOBE-
JCHHE aHalli3a IPaBONPUMEHHTEIBHON NEATeIBHOCTH C HCIOJNB30BAaHUEM
METOAAa JSKCIICPTHBIX OLCHOK JJId COOTBETCTBYIOLICTO HMTOIOBOI'O BbIBOJA U
NPEUIOKEHHUS (POPMYITUPOBKH HOPMATHBHOTO MIPEIHCAHUSL.
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Ilecm P.
YroJ/10BHBII IPoOIecCc, OCHOBAHHBIN HA BepXOBEHCTBe IIPaBa,
KaK CpeACTBO oGecnevyeHus 3anpenieHus NbITOK!
(nepeesod B. H. CamapuHa)

3anpelieHie MbITOK TPHU3HAeTCs B OOBIMHOM MeEXIyHapoaHoM mpase (ius
cogens). B 3ToM KOHTEKCTe MpeNIoiIaraeTcs, 4YTo 3anpeT IPUMEHEHHs MBITOK HOCUT
aOCoMOTHBIN XapakTep. BropuuHble MpaBuiia, KOTOpbIE TPUMEHSIOTCS B Cilydyae Ha-
PYIIEHHS 3ampeTa MPUMEHEHHS IBITOK, SBIAIOTCA MPEINOCHUIKON i obecredeHus
s¢dexTHBHOTO OCyIIecTBICHHS 3TOro 3ampera. OOsM3aHHOCTh YCTPAHUTD MOCIIEACT-
BHSI HE3aKOHHBIX JEHCTBHI rOCylapcTBa TaKKe BBITEKAeT M3 BEPXOBEHCTBA IpaBa.
YTronoBHBIN NpolecC, OCHOBAaHHBIM Ha BEPXOBEHCTBA IIPaBa, MOXET CIYXUTb I
obecrieyeHus 3amnpera MPUMEHEHHs TBITOK Mo-pa3sHoMy. B maHHOM paboTe oneHuBa-
eTcsl, KaK HCKIIOYEHHE [O0Ka3aTelbCTB, IPOIECCyalbHBIII Oaphep B yTOJIOBHOM
Iporecce M OCIOPHMOCTh PEUICHHH, OCHOBAHHBIX HAa NMPUMEHEHUH IIBITOK, MOTYT
IIOMOYb 00ECIICUNTh PeaIM3alfIo 3alpeTa Ha MpUMEHEeHNe IBITOK. PaccmarpuBaeTcs
BOIIPOC O TOM, TpeOyeTcsi JIM OCYIUECTBICHHE YTOJOBHOTO IPECIIeIOBAHUS ITPOTUB
JIULI, BUHOBHBIX B IPUMEHEHUH MBITOK.

! CCBhUIKH Ha HCTOYHUKH IPUBEACHBI TOJIBKO B AHIJIOSA3BIYHOM BEPCHUH TC3UCOB.
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|. Bgeoenue

Kak rocynapctBo crpaBisieTcs ¢ mpo01eMoi MBITOK, TOBOPUT MHOTOE O
€ro caMoolleHKe. B cBsI3M ¢ 3TUM BO3HHKAaeT BOIPOC: KaKUM 00pa3oM yro-
JIOBHOE CYJOINPOU3BOJCTBO, PErylUpPyeMOE€ BEPXOBEHCTBOM IIPaBa, MOXKET
(hYHKIMOHHUPOBATh I OOECIIEYCHUS 3alpemieHus NPUMEHEHHUS IIBITOK?
Yrto06bI MOJONTH K 3TOMY BOIIPOCY, YMECTHO M3y4YHUTh, KaK 3alpeT MPUMCHE-
HUS TIBITOK YXOAHUT CBOMMH KOPHSMH B mpaBa uenoBeka (II). Brmocnexcrun
HEOOXOMMO OOpHCOBATH, YTO MPEACTABIICT COOOH YTOJNOBHBEIA MpOIIECC,
OocHOBaHHBIW Ha BepxoBeHcTBe mpasa (III). Tombko Toraa MBI MOXKeM 100-
patbcs 1O CyTH OTOM TeMBbl, a HMMEHHO. Kak YTOJIOBHBIM mpolecc,
OCHOBaHHBIW Ha BEPXOBEHCTBE MpaBa, MOXKET 00ECIEUUTh 3arpenieHe mpH-
menenust bIToK (IV). B xonne moaseaem uroru (V).

Il. 3anpem neimox kax npaso wenosexa

B mpommisie Beka OBIIIO 3aKOHHO TBITATh, OCOOCHHO BBHINBITHIBATH MH-
(hopmario ¥ MpU3HAHUS OT IBITAEMOTO YENIOBEKA MM IPOCTO HAKA3bIBAThH
ero mwian ee. B 3TOM KOHTEKCTe IOJDKHA OBITh MPUHSITA BO BHUMAaHHE BaX-
HOCTh Bepbl. [JIyOOKO BEpWSIM, YTO, C OJHOW CTOPOHBI, Oor nam Obl
HEBMHOBHOMY CHJIBI HE IOJAABAThHCS IBITKAM, M C APYroit — O6bUI0 pacmpo-
CTpaHEHO yOeK/IeHHE, YTO HUKTO HE MPHU3HAICS Obl B NPECTYIUICHUH, €CIU
OBl OH MK OHa (PaKTHYECKH ero He COBepIIMIn. B HacTosIee BpeMst TEpMHUH
«IIBITKa», HAa00OpOT, INMOHMMAaEeTCs Kak 3allpelleHHas IpoIenypa. 3arper
NPUMEHEHHUS TBITOK MIMPOKO HPHU3HAETCS, OCOOEHHO B JIOTOBOPAX M JOKY-
MEHTaxX MEXyHapOIHOTO MpaBal, v CIeN0BATENEHO, MPUMEHSETCS B KAYECTBE
00BIYHOrO MexayHapoxHoro mpasa (ius cogens). Ilpumepamu MOXHO Ha-
3BaTh 3alpellleHne NbBITOK B cT. 3 EBporeiickoil KOHBEHLMH 110 NpaBam
genoBeka U 4. 1 cT. 7 MexIyHapOAHOTO MakTa O TPaKAAHCKUX M MOJUTHYE-
CKHX TIpaBax. B mociexyromeM OCTaHOBHUMCS Ha 3allUTe, rapaHTHPYeMOH
B cT. 3 EBporeiickoit KOHBEHIIMH 110 ITpaBaM 4eJoBeKa.

CornacHo cT. 3 EBporeiickoii KOHBEHIIUH IO MpaBaM YeIOBEKa HUKTO
HE JIOJDKEH TOJBEPraThCs MBITKAM WM OecueIOBEYHOMY WM YHIDKAIOIIe-
My JOCTOMHCTBO OOpalIeHHIO WJIM HakazaHWio. TakuM o0pazoM, IENbI0
KOHBEHIIMH SIBJSIETCS 3aIlMTa IICHXOJIOTHYECKOH M (M3MYECKOW HENpHKOC-
HOBEHHOCTH HMHIUBHAyyMa. JlaHHOE MOJOXEHHE OCHOBAHO HA ONBITE, YTO
JIIOAW B ONPEAETICHHBIX CUTYAIMSIX ITOABEPTalOTCs MPUHYKICHHUIO CO CTOPO-

1 Cwm., manpumep, ct. 3 EBporneiickoii KOHBEHIMM O TpaBax 4eJOBeKa; CT. 4 Eppomneii-
ckoii XapTWu OCHOBHBIX MpaB; 4. 1 cT. 7 MeXmayHapoIHOrO MakTa O TPaKIAHCKHX H
MOJIMTHYECKUX TpaBax; cT. 5 BceoOuielt nexnmaparmu npas yenoBeka; . 2 4. 1 cT. 5 Ame-
PHKaHCKOH KOHBEHIIMH II0 IIpaBaM 4YeloBeKa; 4.2 cT.5 AQpHUKaHCKOH XapTHU IIpaB
YeNoBeKa M HApPOJOB; MOAMYHKTEI @) U C) M. 1 ¢T. 3, m. 4 cr. 17 u m. 3 c1. 87 KouBenims
(111) 06 obpartieHnH ¢ BOCHHOILICHHBIMH.
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HBI TocyAapcTBa. B 3Tux cuTyalnusx CyHIECTBYET BBICOKHMU PHUCK 3JI0YIOT-
pebneHus BiacThio. Kpome Toro, B 3TOM ciiydae KOCBCHHO 3alllUINCHA I1EJb
YTOJIOBHOTO MpoLEcca N0 YCTAaHOBJIEHUIO UCTUHBI — JaXKe €CIIU 3TO HE SIBJS-
€TCsl OCHOBHOM LIEIbI0 PAcCMAaTpUBACMOIO IIPAaBa 4YEJIOBEKA, IIOCKOJIBKY
JOKa3aTeNbCTBEHHAS MHPOPMALUS U IPU3HAHUS, [TOTyYeHHBIC IO TIBITKaMH,
COCTaBIIIIOT OCHOBHON HMCTOYHHK ommOOK. [lokazaHWs, MOMydCHHBIE IOJ
MIBITKaMH, SBIITIOTCS CKOpee MPOIYyKTOM CTpaxa WM OOJH JOTIPaNIHBaeMOro,
YEM MCTHUHBI.

3HaueHue 3ampelleHus MBITOK B MPAaBOBON CHUCTEME BBIBOJUTCS B Mep-
BYIO OdYepelb M3 CHCTEMAaTH4eCKOW cBs3u ¢ 1. 2 cT. 15 EBpomeiickoit
KOHBEHIUHU IO MpaBaM YeJOBEKa, MOCKOJbKY OTCTYIUJIEHUE HE IOIyCKaeTCs
Jlayke B CJIy4ae BOWHBI UJIM YPE3BBIYANHOTO MOJIOKEHUS, YTPOKAIOUIETO KU3-
HU HAITUH;, TO )K€ CaMoe CIIPaBEAINBO B KOHTEKCTE OOPBOBI C TEPPOPHU3MOM.
Takum obpazom, Eeponetickuii cyo no npagam yenogexa BCeTIa MOTICPKUBAI
aOCOIIOTHBIN XapaKTep 3alpelIeHUs MBITOK, IIOTOMY YTO OCOOCHHO B DKC-
TpeMaJlbHbIX CUTYallUsIX U MPU YPE3BBIYANHOM IOJIOKEHUU, FOCYIapCTBa,
cienys TPECIOBYTOH «HEOOXOJAMMOCTH, HE 3HAIOIIEH 3aKOHA», HMEIOT
TEHACHIUIO pPeaTn30BaTh HEOOBIUHbBIE AANEKO UAYIIME MEPHl U MBITAIOTCS
n3bexarb CBOMX 00S3aTENLCTB B OTHOLIEHHHM MpPaB 4YeJOBEKa, KOTOpHIE
B 3TUX CUTYyallUsAX BOCIPUHUMAIOTCS KaK HEeyJOoOHbIE.

He crnenyet ckpeiBath, uTo B ['epMaHHN HEKOTOpBIC N3BECTHBIC TIpodec-
copa IMyOJMYHOTO M YTOJIOBHOTO TpaBa YTBEPXKIAIOT, YTO HCKITIOUCHHS U3
3amnpera Ha NPUMEHEHHE NBITOK JOMYCTHUMBI B CIydasX TaK HA3bIBAEMOIO
«craceHus-MBITKNY. CUTyalHs «CIlaCeHHE-TIBITKay OIpenenseTcs TeM (ak-
TOM, YTO B IAHHOM KOHKPETHOM KOHTEKCTE MbITKH UCTOJIb3YIOTCS B KAUeCTBE
MPEBEHTUBHOTO CPEJCTBA JJIsl MPEAOTBPAIEHNs ONIACHOCTH; PeUb UJIET HE O
MBITKAX KaK CPE/ICTBE YCTAHOBJICHUs] UICTUHBI B YTOJIOBHOM Ipoliecce. Tem He
MEHee B HacCTosIel padoTe He MPeICTaBIsSeTCs BOZMOKHBIM PACKPHITh ATOT
(yHIaAMEHTAIBHBIHA BOIPOC IIHPE, IIO3TOMY B CBOMX KOMMEHTAPHIX OCTAaHO-
BHAMCS Ha a0COITIOTHOM XapaKTepe 3aIlpelIeHus IBITOK.

1. Yeonosnwiii npoyecc, ocnosannblii Ha 6epxogeHcmee npaga

T'ocynapcTBO, OCHOBaHHOE Ha MPUHIUIIE BEPXOBEHCTBA IIpaBa, COCTOUT
13 GOPMAITLHBIX U MaTEPUANTBHBIX JIEMEHTOB W IIeNiell OTpaHUYICHUS U TapaH-
THUM TOCYAApCTBEHHOW BJACTH. YTBEpXKIEHHUE, YTO JESATEIbHOCTh rocyjaap-
CTBa — 0COOEHHO B OTHOIICHHWH TPaXJaH — JOJDKHA OBITh OTPAaHUYECHHOW U
MpEeJCKa3yeMou, TaKKe SIBIISIETCS SJIEMEHTOM IPUHIIMIIA BEPXOBEHCTBA Ipa-
Ba. 3ammTa JIMYHOH CBOOOJBI HEPa3pBIBHO CBS3aHA C WACEH TOCyIapcTBa,
PYKOBOJICTBYIOLLIETOCS BEPXOBEHCTBOM mpaBa. Mcxoass U3 3TOro BepXo-
BEHCTBO IpaBa TpeOyeT MPOBOJIUTH IPOU3BOJICTBO IO NEIY 3aKOHHBIM H
HE3aBUCHMBIM CYJbeil, yBakass KOHCTUTYLMOHHBIE MpaBa U MpaBa YeJOBeKa,
TakHe Kak 3alpeT Ha IPUMEHEHME NBITOK. bosee Toro, mpaBo Ha crpaBeaIuBOE
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cyneOHOe pa30oHpaTenbcTBO OCHOBAHO HAa MPHUHIIMIIE BEPXOBCHCTBA IPaBa.
OO0s13aHHOCTh YCTPAHHUTH IMOCICACTBHUS HE3aKOHHOTO JICHCTBHS TrOCyIapCTBa
TaKXKe MPOUCTEKACT M3 MPHHIMUIA BEPXOBCHCTBA mpapa. [y coOnroaeHus
3TOr0 IMPaBOBOTO TPeOOBAaHUS TOCYAapPCTBO, OCHOBAHHOC HA BEPXOBCHCTBE
npasa, 00JaaeT HHCTPYMEHTaMH BOCCTAHOBJICHHS PABOBOTO MOJIOXKEHHUS U
komrieHcarmu. Hakoner, TpeOoBaHUE IpaKIaHUHA YCTPAHHUTh MOCIEICTBUS
HE3aKOHHOTO JeHCTBUSI TOCY/1apCTBa KOPEHHUTCS B (PYHIAMEHTAIBHBIX MPaBax.
Jpyrumu cioBa, MpaBONOPSIOK, pa30anaHCHUPOBAHHBIN BMEIIATEILCTBOM
B MpaBa, JOJDKEH OBITh YPaBHOBCIIECH MOCPEICTBOM BO3MEIICHHUS Bpeja.
Takum 00pa3oM, TUI U pa3Mep KOMIICHCAIIUU JJOJDKHBI OBITh COM3MEPUMBI
C KQUeCTBEHHOW M KOJMWYECTBEHHON WHTECHCHBHOCTBHIO BMeEIIATEIbLCTBA
U IPYTUMU 00CTOSATEIHCTBAMH KOHKPETHOTO JiejIa.

IV. YVeonosuwiii npoyecc, ocnosannulii Ha gepxoeeHcmee npasa, KaxK Me-
XaHuzm obecnedenus: peanu3ayuu 3anpeuenus nolmok

Pasymeercsi, 3ampelieHne MBITOK 0OecreYnBaeTcss B 0oJiee HIMPOKOM
o0beMe, ecli rOCYAapCTBO, OCYIIECTBISIIONICE YrOJIOBHOE MpECIieOBAHNE,
yBakaeT 370 mnpaBmwio. Ho 3To He To, 4TO MpeACTaBIACT HHTEPEC I KOHpe-
PCHIIMU 0 TeMe «YTOJIOBHBIA MPOIECC KaK CPEACTBO OOCCICUCHUS MpaB
YeJIoBeKa B IMPABOBOM TOCYAAapCTBE», MOCKOJIbKY TEPMHH «IIPUMCHCHHUCH
BJICUET 3a CO0OI OoJiee MUPOKOE 3HAUCHHUE.

1. Ilpumenenue npasosvix HOpM

[MpuMeHeHre PABOBBIX HOPM HEPA3PHIBHO CBSI3aHO C TOCYIAPCTBEHHOMN
BiacThio. CyObeKTHBHOE MPABO rapaHTHPYETCS TOJIBKO MPH €ro peatnu3aluu
Y TIPUBEJICHUH B JKU3Hb OPraHU30BAaHHOW rOCYAapPCTBEHHOU BIACThIO. Takum
00pa3oM, B NMPaBOBOM CHCTEME CYIIECTBYIOT HE TOJBKO IEPBHUYHBIE HOPMBI
MIOBEJICHUs, HO U BTOPUYHBIE HOPMBI, PETYIUPYIOIIUE MPOLEAYPBI, B KOTO-
PBIX o6ecnequLI TICPBUYHBIC HOPMbBI — B HAIEM CJIy4a€ 3allpCIICHUE TIBITOK.
CylecTByeT CHCTEMa B3aUMOCBS3aHHBIX HOPM, KOTOpPBIE OO0ECIICUHBAIOT
JPYT Apyra U B KOTOPBIX OTAEIbHBIE JIEMEHTHI MOICPKUBAIOT U YKPEIUIsi-
0T Jpyr Jpyra, MO3TOMY MBICIUMBI Pa3iIM4YHbIe CIIOCOObI OOecreueHus
coOJIrO/ICHHS 3aKOHA, TAKUE KaK HAJIOKCHUE CAHKIIMY, BO3MEIICHHE HapyIIe-
HUS HOPMBI, a TaK:K€ OTMEHA HE3aKOHHBIX PEIICHUH. YTOJOBHBIA Mpolece,
OCHOBAHHBII Ha BEPXOBCHCTBE IIpaBa, MOXKET CIYXUTh IJIA OGCCHC‘IGHI/IH
3anpera Ha MPUMEHEHHE TBITOK PAa3TMYHBIMHU CIIOCOOaMU.

2. Buympunpoyeccyanvnas KOMReHcayus NoCpeocmeoM UCKIIOYEeHUs
doxazamenbcme

YTOJNIOBHEIN TpOIIECC MPOTHB JIMIA, K KOTOPOMY IPUMEHSUIUCH TBITKH,
cam 1o cebe MOXKET OBITh CPEICTBOM JUIS OOECIICYCHUS 3alPEIICHHS ITBITOK,
JTaKe €CIIM TaKOH 3ampeT He ObLI COOJIONEH B 3TOM K€ Pa3OMpaTeNbCTBE.
Hapymienue 3anpenieHus MbITOK CYUTACTCS MPOLECCYATFHBIM OTKIIOHCHHEM
(ommoKoii). [TprHIIUIT BEpXOBEHCTBA MpaBa TPEOYeT KOMIIECHCUPOBAThH MBITKH
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BO BpeMsl MOCIIEAYIONIETO pa3dnpaTebCTBa TaKMM 00pa3oM, 4ToOBI Iporec-
CyaJIbHOE OTKJIOHEHHE HE MOTJIO MOBJIMATH Ha PE3yJIbTar.

B pamkax yromoBHOro mpolecca, HEIbi0 KOTOPOTO SIBIISETCS BCECTO-
poHHee HccnenoBaHne (HaKkTOB jena I 00ecIeueHHs] Cyly BO3MOXKHOCTH
IIOCTAHOBHUTH ITIPHUTOBOP, COOTBETCTBYIOIIMH BHHE IIPABOHAPYIIUTENS, HC-
KITFOUEHHE JI0Ka3aTeNIbCTB JOIDKHO NMPUMEHSATHCS KaK HCKITIOYUTENbHAS Mepa.
Ho Takoe nckmodeHne He0OX0ANMO UMEHHO B ClTyyae MPUMEHEHUS TBITOK.
I[OKa?)aTeJ'H)CTBa, IMOJYYCHHBIC C MMOMOLIBIO IMBITOK, HE JOJI>KHBI 6])ITI) I10JI0-
JK€HbI B OCHOBY ITPUT'OBOpA — OHU JOJI>KHBI 6BITI> HCKJIIOYEHEBI U3 YTOJIOBHOI'O
TIpoliecca B OTHOIIEHWH MOCTPaJaBIIEro OT MBITOK. B cBs3u ¢ 3TUM HeobOXo-
MO O0ECTeYNTh MCKIIIOUEHHE JOKAa3aTeNbCTB B OTHOIICHUH (haKTHYECKUX
JAHHBIX, TIOJ[yYEHHBIX MOCPEACTBOM IIBITOK MM OecueloBeYHOro oOparie-
HUSI, JaXe €CIM peIleHHe HE OCHOBHIBAECTCS HAa ATOM IIPOLECCyaTbHOM
OTKJIOHECHUH.

B nemsix 3 dexTuBHOrO 0becneueHus mpap YeI0BeKa, TAKUX KaK 3alpeT
Ha NPUMEHEHHE TBITOK, TpeOyeTCsl UCKIIIOUeHNE BCEX J0Ka3aTeNbCTB, TOITy-
YCHHBIX B PE3YJIbTATC IILITOK, KaK MPECAyCMaTpUBACT aHIJIO-aMCpUKaHCKasa
JOKTPUHA «TUIOJIOB OTPABIICHHOTO JIEpeBa» — 3TO HEOOXOANMO. ITO 03Haya-
€T, YTO JII000e J0Ka3aTeNbCTBO, KOTOPOE OBLIO MOJYyYEHO TOJBKO Onaronaps
HCKIIIOYEHHOMY JI0Ka3aTeJIbCTBY, TAaK)Ke HMCKIIOYaeTcsl (HampuMep, XKepTBa
IIBITOK PACKPHIBAET MECTOHAXOXKJICHHUE MEPTBOTO TEa M IMOCPEICTBOM ITPO-
BEICHUS SKCIIEPTU3bl B OTHOILICHNWH TENa MPaBOOXPAHNUTEIBHBIMU OpraHaMy
OBUTM TIOMyYCHBI HOBBIEC [OKA3aTeNbCTBA). JOMyIICHHE HCKIIOYCHHS BCEX
JIOKa3aTEIbCTB IIOJIHOCTBIO KOMIIEHCHPYET MPOLECCyalbHOE OTKIOHEHHE,
TEM CaMbIM COOMIOaeTCsl aOCOMIOTHBIN XxapakTep cT. 3 EBpomneiickoil KoH-
BCHIIMM 110 IpaBaM 4YCJIOBCKAa W IPABOIOPAAOK CHOBA IMPHUBOAUTCA B
paBHoBecue. bosiee Toro, 0e3 momymieHHs] BCEOOBEMITIOLIETO WCKIIIOYEHHS
JIOKa3aTeJIbCTB 0OOCHOBAHHO MOXKHO MPUATH K BBIBOAY O TOM, 4TO 3aIlpeT Ha
IIPUMEHEHHE TBITOK He OyAeT coOmoaaThCsi OpraHaMy yroJIOBHOTO Ipeciie-
JoBaHMs, Kak Toro Ttpebyer KomBenums. B takom ciydae oOBHHSEMBIH
MOJKET OBITh OCYXJCH C IOMOINBIO JJOKA3aTEIbCTB, ITOMyYEHHBIX KOCBEHHO
TIOCPEACTBOM IIBITOK, KOTOPHIE MOTIHM ObI OBITH 3aJyMaHHBIMH OpTraHaMH
YTOJIOBHOTO TIpeciieioBanus. TakuM o0pa3oM, BceoObeMITIoNIee UCKIIOUCHNE
JI0Ka3aTeIbCTB CITYKUT AUCUUIUIMHUPYIOLIEH MEPOH IUIsl OPraHOB YTOJIOBHOTO
npecinenoBanus. JucuuIMHUpyoniee BOo3/IeHCTBUE TPUBOAUT OTBETCTBEH-
Hble OpTaHbl, HAJ3MPAOLIe 32 3alPEIICHUEM IIBITOK, K 00ECIeYeHHI0 TeM
caMbIM cOOJIEOIEHHs. HOPMBI®. JIOMyLIEHNE UCKITIOUEHHS BCEX J0KA3aTENBCTR

! Mucuumuuupyomiee Bo3AeHCTBUE MOKET OTCYTCTBOBATH B CIIydasX TaK Ha3bBac-
MOTO «CIIACCHUSA-TIBITKN», TaK KaK B 3TOW CHTYaIlMH TOCYJapCTBEHHBIE OPraHbl IPUMEHSIOT
IIBITKK B MEPBYIO OYEpPeIb IS CIACCHHS MMOCTPAAaBILIero, a He s (WM, 10 KpaiHel Me-
pe, BO BTOPYIO OYepe/ib) OCYXKIESHUS MPEoIaraeMoro pecTyHuKa.
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TaK)KEe MOXET MPHUBECTH K Pe3yJbTaTaM, KOTOPhIC TPYIHO UMETh B OTACIb-
HBIX cCilydasXx. TeM He MeHee, NMPaBOBOEC TOCYAApPCTBO MPOSIBISET ceOs
MPEXkJIe BCEro B OOPAIICHUH C TPEAIOJIaraéMbIMU PECTYTHUKAMH U 3aITUTE
UX TIpaB.

3. Ocnopumocms cydebnozo peuteHust

B menom npoueccyanbHble OTKIOHEHUS (OMIMOKK) MPUBOJST K OCIIOPH-
MOCTH HE3aKOHHOT'O PEIICHHUs. PellieHue Mo yrojoBHOMY A€y, OCHOBaHHOE
Ha JTOKAa3aTeJIbCTBAX, MOJYYCHHBIX C TIOMOIIBIO IBITOK, SIBIISCTCS HE3aKOH-
HBIM H JTOJDKHO OBITh OTMEHEHO, IMOCKOJBKY MPOIECCYAFHOE OTCTYIUICHHE
MOBJIMSJIO HA TPUTCOBOP M TMOITOMY MO-TIPEKHEMY TpeOyeT BOCIOIHEHHS.
IMocie oTMEHBI MPUTOBOPA M MEpeJayu ero B CyJl MEPBOW MHCTAHIMU LIS
HOBOT'O PaCCMOTPEHUS B IPYTOM COCTABE IO JIEJTy MOXET ObITh MOCTAHOBJICH
MPUTOBOP B COOTBETCTBYIOIIEM ITPOLIECCYATbHOM Mopsiake. baarogapst sTomy
MPaBUITy YTOJIOBHOE CYIONPOM3BOACTBO, OCHOBAHHOE HAa BEPXOBEHCTBE IIpa-
Ba, MOYKET TAK)KE CIIOCOOCTBOBATh OOCCIICUCHHUIO 3AIPEIICHHUS TIBITOK.

4. [IpoyeccyanvHas 0083aHHOCMb NO 8030YHCOCHUIO Y20108HO20 Oeld
NPOMUS IUYd, COBEPULUBULE20 NBIMKU

OcymiecTBICHNE YTOIOBHOTO MPECICIOBAHUS B OTHOIICHHUH JIUIIA, TIPH-
MCHHBILICTO IBITKH, BaXXHO I oOecredeHUs SPQPEKTHBHBIM CIIOCOOOM
3ampeTa Ha MPUMEHEHHE MBITOK, TaK KaK CAHKIIUS SIBIISIETCS HEOTheMIIEMOM
4acThIO OOIECTBEHHOTO KOHTPOJIS U JIETaeT 3aNpelieHNe MBITOK «3PUMbBIM»,
nosTomy Eeponetickuti cy0 no npagam yenosexa BbIBOAUT U3 cT. 3 EBporeii-
CKOM KOHBEHIIMM 110 MpaBaM 4YEJOBEKa IMPOIECCYAbHYI0 OO0S3aHHOCTD
rocyiapcTBa MPOBECTH THIATENIbHOE M 3((EKTUBHOE paccie]OBaHHE, CIIO-
coOHOE TPHUBECTH K YCTAHOBJICHHIO ¥ HAKa3aHWIO BHHOBHBIX. Jlis
paccienoBaHus, 9TO0Bl OHO OBUTO A()(EKTHBHBIM Ha TPAKTHKE, HEOOXOIH-
MBIM YCJIOBHEM SIBIISICTCS BKIFOYEHHEM TOCYJapCTBOM B YTOJIOBHBIH 3aKOH
HOPMBI 00 YrOJOBHO# OTBETCTBEHHOCTH 3a JCWUCTBHUS, KOTOPBIE HAPYIIAIOT
noyoxeHus cT. 3 EBponerickoil KOHBEHIINH II0 TpaBaM YeJoBeKa. SBIsmoch
U paccrenoBanre 3()(HEKTUBHBIM, OMPEACIACTCS M0 HECKOJIBKHM KPHUTEPH-
sM. BaxknbpiM akTtopom st 3PEKTHBHOrO pacclieIoBaHUs SIBISETCS HE
TOJILKO €r0 HEOTJIOXXHOCTh W JIOJDKHAs OBICTPOTa, HO W pe3yJIbTaThl pacciie-
JIOBaHHUS ¥ MOCJCIYIONIETO MPOU3BOJICTBA O JIENTy, BKIIIOYAs MPUMCHECHHYIO
CaHKIIMIO, a TAK)KE MPHHATHIC MEPHI TUCIUIUIMHAPHOTO BO3JeHcTBUA. B 11e-
goM Cyo yBakaeT POJIb HAIMOHAIBHBIX CYJOB M UX BBIOOP MOIXOISIIAX
CAHKIMU /IS JIUL[, BUHOBHBIX B MPUMEHEHHUH ITBITOK, HO B CIIy4ae OYEBHIHOTO
HECOOTBETCTBHS TSDKECTH JACSHHS M Ha3HaYeHHOro Hakaszauws Cyo mojiep-
KMBAaeT CBOI0 HAN30pHYIO0 (YHKIMIO W BMeUIMBaeTcs. Takum o0pazom,
obecrieunBaeTcsi, YTOObl HE CTABHJIKMChH IOJ COMHEHHUE MPeaynpeAnTeIbHbINA
3¢ GeKT MPaBOBOIl CUCTEMBI U €0 POJIb B MPEAOTBPAIICHUN HAPYIICHUI 3a-
MPEUICHUS TIBITOK.
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B cBs3u ¢ 3THM sBisieTCs MPOOJIEMATHYHBIM, €CIIM TOCYIapCTBEHHBIC
OpraHbl Ha3HAYaIOT 0CO00 MSTKHE HaKa3aHWs JIMLaM, BUHOBHBIM B IIPUMEHE-
HUM TBHITOK. B Takoil cuTyanuu mnpu3HaHHE aOCOJIOTHOTO XapakTepa
3aIpeIleHys NBITOK 3ByYUT HeyOeNTeIbHO, HIOTOMY YTO TaKOH MATKHH IpH-
TOBOP MOYET OBITh MCTOJIKOBAH B 3HAUYEHHH, YTO OCYAApPCTBEHHBIE OPTaHbI
Ha Jielie ONPaB/BIBAIOT IBITKA U TOJIBKO HE MOTYT CKa3aTh 00 9TOM OTKPBITO,
XOTSI MOXKHO YTBEP)KIATh, YTO MPUTOBOP CHOPMHUPOBAH IO CYLIECTBY KOH-
KPETHBIMH OOCTOSITENILCTBAMH ~KaXXIOTO Jefla M B COOTBETCTBHH C
HallMOHAJILHBIMU TIPaBUJIAMH ITOCTAHOBJICHHSI MPUTOBOpa. TakuM 00pa3oM,
YMECTHOCTh Pe3yJIbTaTa MOCTAHOBIICHHUS IIPUTOBOPA HE MOXKET OBITh CBEJICHA
JHIIb K PE3yNbTaTy CIOXKHOTO Ipolecca TaKoro rmocraHopieHus. Hecopas-
MEpHOCTb CTAaHOBMTCSI OYEBUAHOM, KOTAAa B PEIIEHUH, C OJHOW CTOPOHHI,
yKa3bpIBaeTCs Ha HapylieHue cT. 3 EBpomeiickoil KOHBEHIMM IO MpaBaM ye-
JIOBEKa, a C Jpyroil — HAa3HA4aeTCs BO3MOXHO MSATKOE HaKazaHHe B
COOTBETCTBUM C HALIMOHATIBHBIM YTOJOBHBIM 3aKOHOM.

5. Ilpoyeccyanvhblii 6apvep 6 Cryuasx npuMeHeHus nblmox?

Jlis obecriedeHus 3anpenieHns IBITOK MOXHO YTBEp)KIaTh, UTO JOIyC-
TUMO TaKXKe MpeKpallleHHhe  yroJlOBHOTO  MpECIENOBaHMSA  NPOTHB
MOCTPA/IaBIINX OT MBITOK M3-3a MPEMSTCTBUS Ui pa3duparenbcTsa. [Ipomec-
CyallbHbI Oapbep [ODKEH IPHUMEHSThCS, KOTAa OOCTOSTENbCTBA JieNia
HACTOJIBKO CEPBE3HBIE, YTO NMPOU3BOJACTBO IO JIENy B IIEJIOM SIBISETCS HETIPH-
emsieMbIM. lIpuHMMas BO BHHMMAaHME, YTO 3alpeT Ha NPUMEHEHHUE IBITOK
SIBJISIETCS] HEOTHEMJIEMBIM JIEMEHTOM YHHBEPCAIBHOM 3allUThI IIPaB YeJIOBEKA,
MOYKHO YTBEPIXK/aTh, 4TO HapylieHue cT. 3 EBporeiickoil KOHBEHIIMH 10 Mpa-
BaM dYeJOBeKa TpeOyeT MpeKpalieHus IMPOU3BOJCTBA M0 YTOJOBHOMY JIEIy,
OCHOBBIBASICh Ha ITPUHIINIIE BEPXOBEHCTBA MPaBa. JTO OyJIET YETKO COOTBET-
CTBOBaTh a0COJIOTHOMY XapaKTepy 3alpelieHHs MBITOK U B TO € BpeMs
03Ha4aTh, YTO MPABOBOE COOOIIECTBO HE JOMYCKaeT HAPYIICHUS 3TOTO Ipa-
Bmna. OgHAKO TakoW MOAXOJ HE YYHTHIBACT OOSA3aHHOCTH TOCYIapCTBa
YTOJIOBHO NpECiIe/I0BaTh 3a COBEPIICHUE NPECTYIUICHHUH; 00s13aHHOCTbh, KOTO-
past Takke OCHOBBIBACTCS Ha BEPXOBEHCTBE IpaBa M BBHITEKAeT W3 MpaBa Ha
CIpPaBeIJIMBOE OTHPABICHUE INPABOCYIUsS. YTOIOBHOE IMPABO M YTOJIOBHO-
IIpollecCyallbHOE MPaBO KacaroTcsi paboTOCIIOCOOHOCTH TOCYNapcTBa M €ro
00513aHHOCTH 1O 3alllUTE MPaB COOTBETCTBYIOIIUM 00pa3oM, a HE HaKasbl-
BAlOLIEH IPaBOBOM IMO3ULMHU IO OTHOUIEHHIO K IOAO3peBacMoMy. Taxkum
00pa3oM, B TPHHIMIIE HCIOJIB30BaTh MPOIECCYAIbHBIM Oaphep B Ciydae
MIPUMEHEHHS TIBITOK HEeo0s3aTeNbHO, MOCKOJIBKY IIpoLeccyalbHasi OIIMOKa
MOXeET ObITh HEHTpaIM30BaHa IOCPEJICTBOM HCKIIIOUEHHSI B Cy€ BCEX JIOKa-
3aTeNbCTB, KOTOPbIE OBUIM MOJYYEHB! B PE3yJbTaTe MBITOK, HE OTKa3bIBAsICh
OT TpeOOBaHMS TOCYIapPCTBA K HAKA3aHHIO B ITOJTHOM 00beMe.
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V. 3axniouenue

3amnpeleHne IbITOK SBISETCS YHHBEPCATBHBIM NPaBoM deroBeka. OHO
HOCHUT aOCONIOTHBIN XapakTep M HCKITIOYEHUsS] He JOMYCKAIOTCs JaKe B CIIy-
yae BOWHBI WJIM YPE3BBIUAIHOTO MOJOKEHHNS, YITPOXKAIOIIEr0 )KU3HH HAIUH, &
TaKkXkKe B KOHTEKcTe O0phOBI ¢ Teppopu3moM. OO0sI3aHHOCTh YCTPAHUTH IIO-
CJICACTBHA MPOTUBOIPABHBIX I[CfICTBHfI rocygapCrBa BbBITCKACT U3 MMPUHIHIIA
BepXOBeHCTBa mpasa. CiiegoBaTeNbHO, HapylieHus cT. 3 EBpomeiickoil kKoH-
BEHIIMH I10 NpaBaM YeJIOBeKa JOJDKHBI ObITh COalaHCUPOBAHBI. 3alpelieHue
IIBITOK TapaHTUPYETCS B 3aKOHE, €CIM OHO 00eCHeYMBaeTCs BTOPHYHBIMU
HOpPMaMH. YTOJIOBHBIH IpoliecC, OCHOBAaHHBIH Ha BEPXOBEHCTBE IIPaBa, MO-
JKET CIY)XUTh A1 OOecIleueHMs 3alpelleHHs IIBITOK Mo-pazHoMmy. Bo-
MIEPBBIX, YTOJIOBHOE MIPECIICI0BAHIE B OTHOIIEHUN IOCTPAJABIIETO OT IBITOK
MOXeET OBITh CPEICTBOM JJIsI OOECIICUEHHs 3alpeLIeHuUs] MBITOK, KOTJa BCe
J10Ka3aTeJIbCTBa, NPSIMO UM KOCBCHHO IMOJYYCHHBIC I1O/ HbITKOﬁ, HCKJIIOYa-
10TcA U3 Jena. Takum o0pa3oM, HE3aKOHHO MOJTy4YeHHbIE 10Ka3aTeslbCTBA He
MMEIOT HUKAKOTO BIIMSHHUS Ha BO3MOJXKHBIE PE3yJIBTAaThl MPOM3BOACTBA IO
neny. bonee Toro, 3T0 MOXeT MoMoub 0OecTIeunTh 3alnperieHne MbITOK, KO-
I7Ia  yroJOBHO-TIPOIIECCYANIBHBIM 3aKOH NpeIycMaTpuBaeT OCIapHBaHHE
pelIeHnil, OCHOBaHHBIX Ha NMPHUMEHEHUH IBITOK. KpoMe Toro, HeoO6xoanmo
i 3G EKTUBHON peann3annyl 3alpemieHNs] TBITOK OCYIIECTBIATh YTOJIOB-
HOE TIPECIICZIOBAaHNE B OTHOIICHHUH JIMIA, BAHOBHOTO B MPHMEHEHUH ITBITOK.
Jaxe eciau HakazaHME 3aIll03[ajlo€ B KOHKPETHOM CIIydae, CAaHKIHs JIeJIacT
3alpCUICHUEC TBITOK «IBHBIM). O)IHaKO B TNPUHIOUIIC HET HCO6X0}II/IMOCTI/I
MIPUMEHSTH MPOLECCYANBHBIH Oapbep B MPOU3BOJICTBE MO ATy B OTHOLICHUN
JIMIA, TTOCTPaJaBIIETO OT MPUMEHEHUS MBITOK, YTOOBI 00ECeunTh 3amperie-
HHUE TIBITOK, ITOCKOJIBKY TIpOIlecCyanbHas OMMOKa MOXKET OBITh KOMIICH-
CHpOBaHa COOTBETCTBYIOIIMM 00Opa3oM MOCPEICTBOM HCKIIIOYEHHS BCEX
JIOKa3aTeIbCTB, TIOJyYEHHBIX C TIOMOIIBIO TBITOK, HE OTKA3bIBAsICh OT TpeOo-
BaHMA TOCYIapCTBa K HAKA3aHHIO B IIOJTHOM 00BEME.

Pest R.
Criminal proceedings based on the rule of law as means to ensure
the prohibition of torture

The prohibition of torture is recognized in customary international law (ius co-
gens). In this context, it is assumed that the prohibition of torture has an absolute
character. Secondary rules, that intervene in case of a violation of the prohibition of
torture, are a prerequisite to ensure the effective implementation of this prohibition.
The obligation to eliminate the consequences of unlawful state actions also derives
from the rule of law. Criminal proceedings based on the rule of law can serve to en-
sure the prohibition of torture in different ways. In this paper it will be assessed, how
the exclusion of evidence, a procedural bar to criminal proceedings and the contesta-
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bility of decisions that are based on torture can help to ensure the implementation of
the prohibition of torture. It also will be considered whether conducting criminal pro-
ceedings against the perpetrators of torture is required.

I. Introduction

How a state handles the issue of torture says a lot about its self-
conception. Insofar, it is consequent to ask in what way criminal proceedings
governed by the rule of law can function to ensure the prohibition of torture.
To approach this question adequately, it is appropriate to examine how the
prohibition of torture is rooted in human rights (I1). Subsequently, it is neces-
sary to outline what constitutes a criminal proceeding based on the rule of
law (I111). Only then, we are able to get to the heart of this topic, namely, how
criminal proceedings governed by the rule of law can ensure the prohibition
of torture (IV). My explanations will end with a summary (V).

I1. The prohibition of torture as human right

In former centuries it was legal to torture, especially to extort infor-
mation and confessions from the tortured person or just to punish him or her.?
In this context, the importance of faith has to be taken into account. It was
widely believed that, on the one hand, god would give the innocent the power
to not succumb to torture, and, on the other hand, the conviction was preva-
lent that no one would admit to a crime if he or she had not actually
committed it?2. Nowadays, the term “torture” conversely is understood to
mean a proscribed procedure®. The prohibition of torture is widely acknowl-
edged — especially in contracts and documents of international law*, and
therefore recognized as customary international law (ius cogens)®. The prohi-

L Bank, in: Dérr/Grote/Marauhn (ed.), EMRK/GG, Konkordanzkommentar, 2" ed.,
2013, chap. 11 marg. no. 1.

2 Henkel, Strafverfahrensrecht, 1953, 23; see as well Kiihne, Strafprozessuale Beweis-
verbote und Art. 1 | Grundgesetz, 1970, 18 et seq.

% Isensee, in: Merten/Papier (ed.), Handbuch der Grundrechte in Deutschland und Eu-
ropa, vol. IV, 2011, § 87 marg. no. 143.

4 See for example Art. 3 European Convention on Human Rights; Art. 4 European
Charter of Fundamental Rights; Art. 7 s. 1 International Covenant on Civil and Political
Rights (ICCPR); Art. 5 Universal Declaration of Human Rights; Art. 5 Ziff. 2's. 1 Ameri-
can Convention on Human Rights; Art. 5 s. 2 African Charter on Human and Peoples’
Rights; Art. 3 ziff. 1 lit. a and lit. ¢, Art. 17 para. 4 and Art. 87 para. 3 Convention (I11)
relative to the Treatment of Prisoners of War.

S ECtHR, v. 21.11.2001 — Nr. 35763, § 61 — Al-Adsani v. The United Kingdom; Bank,
in: Dérr/Grote/Marauhn (ed.), EMRK/GG, Konkordanzkommentar, 2" ed., 2013, chap. 11
marg. no. 1, 3; Bausback, in: Gornig/Schobener/Bausback/Irmscher (ed.), lustitia et Pax,
Gedachtnisschrift fiir Dieter Blumenwitz, 2008, 343 (352); Herdegen, in: Maunz/Diirig
(fd.), Grundgesetz, Kommentar, 77. Lfg. Mai 2016, Art. 25 marg. no. 62; Schmahl/Steiger,
AGR 43 (2005), 358 (362).
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bition of torture in Art. 3 European Convention on Human Rights and Art. 7
s. 1 International Covenant on Civil and Political Rights (ICCPR) can be
named as examples. In the following, I will focus on the guaranteed protec-
tion level in Art. 3 European Convention on Human Rights.

According to Art. 3 European Convention on Human Rights, no one
shall be subjected to torture or to inhuman or degrading treatment or punish-
ment®. Thereby, the convention purposes to protect the psychological and
physical integrity of the individual?. The provision is based on the experience
that people in certain situations are subjected to the state’s coercive power. In
these situations, a high risk of abuse of said power exists®. Also, the purpose
of truth-finding in criminal proceedings is indirectly protected — even if this
is not the primary protective purpose of this human right; because infor-
mation and confessions obtained by torture constitute a major source of
errors*. Testimonies extorted by torture will be more a product of the fear or
pain of the interrogated person than of the truth®,

The prominent status of the prohibition of torture in the legal system re-
sults especially from the systematic link to Art. 15 para. 2 European
Convention on Human Rights, because even in case of war or the event of a
public emergency threatening the life of the nation a derogation is not permit-

1 See for the delimitation of the three variants Bank, in: Dérr/Grote/Marauhn (ed.),
EMRK/GG, Konkordanzkommentar, 2" ed., 2013, chap. 11 marg. no. 17 ff. Though, for
applicability of Art. 3 EMRK there must be crossed a threshold of substantiality, see Kau,
in: Pabel/Schmahl (ed.), IntKommEMRK, 18. Lfg. Dez. 2015, Art. 3 marg. no. 13.

2 Bank, in: Dérr/Grote/Marauhn (ed.), EMRK/GG, Konkordanzkommentar, 2™ ed.,
2013, chap. 11 marg. no. 10; Grabenwarter, European Convention on Human Rights,
Commentary, 2014, Art.3 marg. no.2; Meyer-Ladewig/Lehnert, in: Meyer-
Ladewig/Nettesheim/v. Raumer, EMRK, 4% ed., 2017, Art. 3 marg. no. 1; Pésl, Das Verbot
der Folter in Art. 3 EMRK, 2015, 47.

% Kau, in: Pabel/Schmahl (ed.), IntKommEMRK, 18. Lfg. Dez. 2015, Art. 3 marg. no. 1.

4 Kiihne, in: Wassermann (ed.), Kommentar zur Strafprozessordnung, Reihe
Alternativkommentare, Bd. 2/1, 1992, §136a marg. no.3; Schmitt Glaeser, in:
Depenheuer/Heintzen/Jestaedt/Axer (ed.), Staat im Wort, Festschrift fiir Josef Isensee,
2007, 507 (512); see as well Eb. Schmidt, Einfithrung in die Geschichte der deutschen
Strafrechtspflege, 3 ed., 1965, § 77 (p. 96): ,,Hat der Mensch des Mittelalters nicht die
Torheit und den Wahnsinn bemerkt, der darin besteht, da man einen Verdachtigen, um zur
Wabhrheit zu gelangen, foltert? Ist ihm nicht aufgefallen, dal man mit der Folter aus jeder-
mann alles herausfragen kann, was man von ihm zu héren wiinscht? Hat er nicht bemerkt,
daf} mit der Folter die grofite Fehlerquelle in das Beweisverfahren kommt und daf3 erfolter-
te Gesténdnisse grundsétzlich wertlos sind?*

5 Kiihne, in: Wassermann (ed.), Kommentar zur Strafprozessordnung, Reihe Alterna-
tivkommentare, Bd. 2/1, 1992, § 136a marg. no. 3; Kiihne, Strafprozessrecht, 9" ed., 2015,
marg. no. 890; Kiihne, Strafprozessuale Beweisverbote und Art. 1 | Grundgesetz, 1970, 24.
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ted; the same holds true in the context of combating terrorism?. Therefore, the
European Court for Human Rights has always emphasized the absolute char-
acter of the prohibition of torture?. Because especially in extreme situations
and cases of emergency, states — following the proverbial “necessity knows
no law” — tend to implement unusual far-reaching measures and try to escape
their — in these situations perceived as inconvenient — human rights obliga-
tions®,

However, | do not want to conceal that in Germany some important pro-
fessors of public and criminal law argue that, in cases of so-called “rescue-
torture”, exceptions of the prohibition of torture are conceivable*. The situa-
tion of “rescue-torture” is shaped by the fact that, in this specific context,
torture is used as a preventive means to avert a danger; it is not about torture
as a means to find the truth in criminal proceeding®. However, in this presen-
tation, | will not be able to address this fundamental question any further.
Consequently, in my remarks, | will focus on the absolute character of the
prohibition of torture.

I11. Criminal proceedings based on the rule of law

The state governed by the rule of law consists of formal and material el-
ements and purposes the limitation and guarantee of state authority®. Also,
the postulation that state activity — especially towards the citizens — has to be

LTECtHR, v. 28.2.2008 — Nr. 37201, §§ 137 et seq — Saadi v. Italy; ECtHR, v. 1.6.2010
— Nr. 22978, § 88 — Gdfgen v. Germany; Kau, in: Pabel/Schmahl (ed.), IntKommEMRK,
18. Lfg. Dez. 2015, Art. 3 marg. no. 2.

2ECtHR, v. 1.6.2010 — Nr. 22978/05, § 107 — Gdfgen v. Germany; Kau, in: Pab-
el/Schmahl (ed.), IntKommEMRK, 18. Lfg. Dez. 2015, Art.3 marg. no.3; Meyer-
Ladewig/Lehnert, in: Meyer-Ladewig/Nettesheim/v. Raumer, EMRK, 4" ed., 2017, Art. 3
marg. no. 1.

3 Kau, in: Pabel/Schmahl (ed.), IntKommEMRK, 18. Lfg. Dez. 2015, Art. 3 marg. no. 3.

4 See to the discussion for example Brugger/Grimm/Schlink, in: Humboldt Forum
Recht 2002, 45; Di Fabio, in: Maunz/Diirig (fd.), Grundgesetz, Kommentar, 43. Lfg. Febr.
2004, Art.2 Abs.2 S.1 marg. no.80; Hecker, KJ 36 (2003), 210; Kiikl, in: Lack-
ner/Kiihl/Heger, Strafgesetzbuch, Kommentar, 28" ed., 2014, § 32 marg. no. 17a; Merkel,
in: Pawlik/Zaczyk (ed.), Festschrift fiir Glinther Jakobs, 2007, 375; Saliger, ZStW 116
(2004), 35; Schmitt Glaeser, in: Depenheuer/Heintzen/Jestaedt/Axer (ed.), Staat im Wort,
Festschrift fiir Josef Isensee, 2007, 507; an very good overview of the current opinion pro-
vides Baldus, Kdmpfe um die Menschenwiirde. Die Debatten seit 1949, 2016, 206 et seq.

5 Dreier, in: Dreier (ed.), Grundgesetz, Kommentar, vol. 1, 3" ed., 2013, Art. 1 |
marg. no. 133; Isensee, in: Merten/Papier (ed.), Handbuch der Grundrechte in Deutschland
und Europa, vol. IV, 2011, § 87 marg. no. 143 et seq.

6 Grzeszick, in: Maunz/Diirig (fd.), Grundgesetz, Kommentar, 48. Lfg. Nov. 2006,
Art. 20 VII marg. no. 41
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limited and predictable, is an element of the principle of the rule of law. The
protection of individual freedom is intrinsically tied to the idea of a state
governed by the rule of law?. Therefore, the rule of law requires proceedings
to be conducted by a lawful and independent judge respecting constitutional
and human rights such as the prohibition of torture®. Furthermore the right to
a fair trial is rooted in the principle of the rule of law*. In addition, the obliga-
tion to eliminate the consequences of unlawful state action derives from the
rule of law®. To comply with this legal requirement the state governed by the
rule of law possesses instruments of restitution and compensation®. Finally, a
claim of the citizen to eliminate the consequences of unlawful state action
exists that is rooted in fundamental rights’. In other words, the legal order,
unbalanced by the interference with rights, has to be rebalanced by compen-
sation®. Thereby, type and dimension of the compensation have to be in an
appropriate balance to the qualitative and quantitative intensity of the inter-
ference and other circumstances of the individual case®.

IV. Criminal proceedings based on the rule of law as mechanism to en-
sure the implementation of the prohibition of torture

Of course, the prohibition of torture is ensured in a wider sense if the
prosecuting state respects this rule. But this is not what is of interest for a
conference on the topic “Criminal proceeding based on the rule of law as
means to ensure human rights”, because the term of “enforcement” entails
more.

1. Enforcing legal rules

The enforcement of legal norms is intrinsically linked to state power.
Because the compliance with legal rules — such as the prohibition of torture —
is enforced in organized and standardized legal proceedings, when voluntary

L Grzeszick, in: Maunz/Diirig (fd.), Grundgesetz, Kommentar, 48. Lfg. Nov. 2006,
Art. 20 VII marg. no. 27.

2 Grzeszick, in: Maunz/Diirig (fd.), Grundgesetz, Kommentar, 48. Lfg. Nov. 2006,
Art. 20 VII marg. no. 11, 24.

3 Meyer-Gofner, in: Meyer-Gofsner/Schmitt, Strafprozessordnung, 59" ed., 2016, Einl.
marg. no. 18.

4 Meyer-Gofner, in: Meyer-Gofsner/Schmitt, Strafprozessordnung, 59" ed., 2016, Einl.
marg. no. 19.

5 Schulze-Fielitz, in: Dreier (ed.), Grundgesetz, Kommentar, vol. II, 3% ed., 2015, Art.
20 marg. no. 222.

® Dietlein, in: Stern, Das Staatsrecht der Bundesrepublik Deutschland, 2011, vol. IV/2,
§1231.

7 Schulze-Fielitz, in: Dreier (ed.), Grundgesetz, Kommentar, vol. 11, 3 ed., 2015,
Art. 20 marg. no. 222.

8 Lindner, Theorie der Grundrechte, 2005, 524.

® Lindner, Theorie der Grundrechte, 2005, 525 et seq.
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acceptance is not enough to motivate law-abiding conduct®. The right is only
guaranteed when it is implemented and enforced by organized state power?.
Therefore, in a legal system, not only primary standards of conduct exist, but
also secondary rules that regulate the proceedings in which primary rules — in
our case the prohibition of torture — are ensured®. It exists a network of inter-
linked norms that ensure each other and in which the single elements support
and strengthen one another®. Thereby, different ways of enforcing law are
conceivable, such as imposing a sanction, the compensation of a norm viola-
tion as well as the repeal of unlawful decisions®. Criminal proceedings based
on the rule of law can serve to ensure the prohibition of torture in different
ways.

2. Innerprocedural compensation through the exclusion of evidence

Criminal proceedings against the tortured person can themselves be a
means to ensure the prohibition of torture, even if the prohibition of torture
was not respected in that same proceeding. The violation of the prohibition of
torture is considered to be a procedural error. The rule of law requires com-
pensating the torture during the ongoing proceeding so that the procedural
error cannot affect the outcome.

In criminal proceedings, with their purpose of investigating the facts of
the case comprehensively in order to ensure the court’s ability to pass a sen-
tence corresponding to the perpetrator’s guilt®, an exclusion of evidence
needs to be an exception’. But in case of torture exactly such an exception is
necessary. The evidence obtained by torture must not be part of the adjudica-
tion — they have to be excluded from the criminal proceeding against the
victim of torture. Therefore, an exclusion of evidence regarding the evidence
obtained by torture or inhuman treatment has to be ensured?, even if the deci-
sion is not based on this procedural error®,

1 See Zippelius, Grundbegriffe der Rechts- und Staatssoziologie, 3™ ed., 2012, 64 et
seq.

2 Zippelius, Einfiihrung in das Recht, 6! ed., 2011, 16; Zippelius, Grundbegriffe der
Rechts- und Staatssoziologie, 3 ed., 2012, 116, 118.

3 See Zippelius, Einfiihrung in das Recht, 6™ ed., 2011, 17; Zippelius, Grundbegriffe
der Rechts- und Staatssoziologie, 3" ed., 2012, 116 et seq.

4 Zippelius, Einfithrung in das Recht, 6" ed., 2011, 17; Zippelius, Grundbegriffe der
Rechts- und Staatssoziologie, 3 ed., 2012, 117.

5 Zippelius, Einfithrung in das Recht, 61 ed., 2011, 17 et seq.

6 BVerfGE 57, 250 (275); BVerfGE 133, 168 (199).

" BVerfGE 130, 1 (28); BVerfG, ZD 2015, 423 (425).

8 ECtHR, v. 1.6.2010 — Nr. 22978, § 173 — Gdfgen v. Germany; Schmitt, in: Meyer-
Gofsner/Schmitt, Strafprozessordnung, 59" ed., 2016, MRK Art. 3 marg. no. 6.

 ECtHR, v. 28.6.2007 — Nr. 36549, § 63 — Harutyunyan v. Armenia; Schmitt, in: Mey-
er-Gofiner/Schmitt, Strafprozessordnung, 59" ed., 2016, MRK Art. 3 marg. no. 6.
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When human rights — such as the prohibition of torture — are to be ensured
effectively, an exclusion of all evidence obtained as the result of torture — in
line with the Anglo-American “fruit of the poisonous tree” doctrine — is nec-
essary®. This means that any evidence, which was only obtained due to the
excluded evidence, is excluded as well (e. g.: the victim of torture discloses
the location of the dead body and through the examination of the body further
evidence is obtained by the authorities)?. Accepting the exclusion of all evi-
dence fully compensates the procedural error, the absolute character of Art. 3
European Convention on Human Rights is complied with and the legal order
is again in balance. Furthermore, without accepting a comprehensive exclu-
sion of evidence, it can reasonably be concluded that the prohibition of
torture would not be observed by the prosecution authorities as demanded by
the convention. Because, thus, the accused could be convicted with the evi-
dence obtained indirectly through torture — which might even be intended by
the prosecution authorities. Thus, the comprehensive exclusion of evidence
serves as a disciplining measure to the prosecution authorities. The disciplin-
ing impact leads to the responsible authorities observing the prohibition of
torture, thereby ensuring the norm®. Accepting an exclusion of all evidence
can also lead to results that are hard to bear in individual cases. However, a
state governed by the rule of law proves itself foremost in its treatment of
presumed offenders and the protection of their rights®.

3. Contestability of the judicial decision

In general procedural errors lead to the contestability of the unlawful de-
cision®. A criminal judgment based on evidence obtained by torture is
unlawful and has to be overruled, because the procedural error impacted on

1 partly dissenting opinion of judges Rozakis, Tulkens, Jebens, Ziemele, Bianku and
Power, in: ECtHR, v. 1.6.2010 — Nr. 22978, §§ 8 ff. (of the dissent) — Gdfgen v. Germany;
Satzger, in: Satzger/Schluckebier/Widmaier, Strafprozessordnung, 2™ ed., 2016, EMRK
Art. 3 marg. no. 48; Sauer, JZ 2011, 23 (30); Weigend, StV 2003, 436 (440 f.); see as well
ECtHR, v. 1.6.2010 — Nr. 22978, § 178 — Gdfgen v. Germany; Heger, Strafprozessrecht,
2013, marg. no. 397; Posl, Das Verbot der Folter in Art. 3 EMRK, 2015, 335 et seq; differ-
ent opinion LG Frankfurt a.M., StV 2003, 325 (327).

2 Meyer-Gofsner, in: Meyer-Gofiner/Schmitt, Strafprozessordnung, 59" ed., 2016, Einl.
marg. no. 57; Radtke, in: Radtke/Hohmann (ed.), Strafprozessordnung, Kommentar, 1% ed.,
2011, Einl. marg. no. 82.

3 The disciplining impact might not intervene in cases of the so-called “rescue-
torture”, because in this situation the authorities primarily torture to rescue a victim and not —
or only secondary — in order to convict the presumed offender.

4 Sauer, JZ 2011, 23 (31).

5 Gercke/Temming, in: Gercke/Julius/Temming/Zoller (ed.), Heidelberger Kommentar
zur StPO, 5" ed., 2012, Einl. marg. no. 79; Délling, in: Délling/Duttge/Kénig/Riossner
(ed.), Gesamtes Strafrecht, Handkommentar, 4" ed., 2017, StPO Vor §§ 1 ff. marg. no. 42.
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the sentence and therefore still needs to be compensated. After repealing the
judgment and referring it back to another chamber, the case can again be ad-
judicated in judicial proceedings. Through this, criminal proceedings based
on the rule of law can also contribute to ensure the prohibition of torture.

4. Procedural obligation to conduct criminal proceedings against the
perpetrator of torture

Conducting criminal proceedings against the perpetrator of torture is es-
sential if the prohibition of torture is to be ensured in an effective way,
because the sanction is an essential part of social control and renders the pro-
hibition of torture “visible”. That is why the European Court for Human
Rights infers from Art. 3 European Convention of Human Rights the proce-
dural obligation of the State to conduct a thorough and effective investigation
capable of leading to the identification and punishment of those responsible’.
For an investigation to be effective in practice, it is a prerequisite that the
State has enacted criminal-law provisions penalizing practices that violate
Art. 3 European Convention on Human Rights?. Whether an investigations
has been effective is determined by several criteria. Important factors for an
effective investigation are not only its promptness and its due expedition but
also the outcome of the investigation and of the ensuing criminal proceed-
ings, including the sanction imposed as well as disciplinary measures taken?.
In general, the Court respects the role of the national courts and their choice
of appropriate sanctions for the perpetrators of torture. But in cases of evident
disproportion between the gravity of the act and the punishment imposed, the
Court retains its supervisory function and intervenes®. Thus, it is ensured that
the deterrent effect of the legal system and its role in preventing violations of
the prohibition of torture are not undermined®.

Therefore, it is problematic when the State authorities impose particular-
ly mild sentences on the perpetrators of torture®. In doing so, upholding the
absolute character of the prohibition of torture rings hollow, because such a
mild sentence can be interpreted as meaning that the State authorities in fact
condone torture and are only unable to say so openly. Even though it can be
argued that the sentence is informed substantially by the specific circum-
stances of each case and by national sentencing processes. And, therefore,

LTECtHR, v. 1.6.2010 — Nr. 22978, §§ 116 et seq — Gdifgen v. Germany.

2 ECtHR, v. 1.6.2010 — Nr. 22978, § 117 — Giifgen v. Germany.

3 ECtHR, v. 1.6.2010 — Nr. 22978, § 121 — Gdfgen v. Germany.

4 ECtHR, v. 1.6.2010 — Nr. 22978, § 123 — Gifgen v. Germany.

SECtHR, v. 1.6.2010 — Nr. 22978, §§ 121, 124 — Gdfgen v. Germany.

6 See ECtHR, v. 1.6.2010 — Nr. 22978, § 124 — Gdfgen v. Germany; previously LG
Frankfurt, NJW 2005, 692; see as well Schmahl/Steiger, AR 43 (2005), 358 (371 f.).
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that the appropriateness of the sentencing outcome cannot be reduced merely
to the result of a complex sentencing process®. A disproportionality becomes
apparent when in a judgment, on the one hand, a violation of Art. 3 European
Convention on Human Rights is declared and, on the other hand, the mildest
sentence possible under national criminal law is imposed?.

5. Procedural bar in cases of torture?

To ensure the prohibition of torture one could argue that it is also feasi-
ble to terminate the criminal proceedings against victims of torture because
of a bar to proceedings. A procedural bar should be imposed when the cir-
cumstances of the case are so grave as to render the proceedings as a whole
inadmissible®. When taking into account that the prohibition of torture is an
indispensable element of universal human rights protection, it can be argued
that a violation of Art. 3 European Convention on Human Rights necessitates
discontinuing the criminal proceeding based on the rule of law. Doing so
would clearly comply with the absolute character of the prohibition of torture
and at the same time it would signal that the legal community does not toler-
ate a violation of this rule. However, such an approach neglects the state’s
obligation to prosecute crimes; an obligation that is also based on the rule of
law and derives from the right to a fair administration of justice*. Criminal
law and criminal procedural law is about a functioning state and its duty to
protect legal rights in an appropriate way and not about a forfeitable legal
position towards the suspect®. Therefore, it is in principle® not necessary to
recognize a procedural bar in cases of torture’, because the procedural error
can be neutralized by excluding all evidence from the trial that were derived
from torture, without giving up the State’s claim for punishment in its entirety.

1 Weigend, StV 2011, 325 (327).

2 See EGMR, v. 1.6.2010 — Nr. 22978, § 124 — Giifgen v. Germany; see to that Baldus,
Kémpfe um die Menschenwiirde. Die Debatten seit 1949, 2016, 215 et seq; Dreier, in:
Dreier (ed.), Grundgesetz, Kommentar, vol. I, 3 ed., 2013, Art. 1 | marg. no. 134 Fn. 563;
Sauer, JZ 2011, 23 (27).

3 BGHSt 35, 137 (140); BGHSt 46, 159 (169).

4 See BVerfG, NJW 1999, 349; Grzeszick, in: Maunz/Diirig (fd.), Grundgesetz, Kom-
mentar, 48. Lfg. Nov. 2006, Art.20 VII marg. no. 133, 143; Haas, Strafbegriff,
Staatsversténdnis und Prozessstruktur, 2008, 10 et seq; Heger, Strafprozessrecht, 2013,
marg. no. 15; Kiihne, in: Becker/Erb/Esser/Graalmann-Scheerer/Hilger/Ignor (ed.), Lowe-
Rosenberg, Die Strafprozessordnung und das Gerichtsverfassungsgesetz, Bd. 1, 27" ed.,
2016, Einl. H marg. no. 15 et seq.

5 BGHSt 32, 345 (353).

6 Saliger, ZStW 116 (2004), 35 (60 f.) assumes a procedural bar in serious cases of
torture.

T BGHSt 42, 191 (193); LG Frankfurt a.M., StV 2003, 327 et seq.
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V. Summary

The prohibition of torture is a universal human right. It has an absolute
character and even in case of war or the event of a public emergency threat-
ening the life of the nation as well as in the context of combating terrorism
derogation is not permitted. The obligation to eliminate the consequences of
unlawful state actions derives from the rule of law. Therefore, breaches of
Art. 3 European Convention on Human Rights have to be compensated. The
prohibition of torture is only guaranteed in law, if it is enforced by secondary
rules. Criminal proceedings based on the rule of law can serve to ensure the
prohibition of torture in different ways. First, criminal proceedings against
the victim of torture can be a means to ensure the prohibition of torture, when
all evidence — directly or indirectly — obtained by torture is excluded from the
trial. Thus, the unlawfully obtained evidence does not have any influence on
a possible outcome. Furthermore, it can help to ensure the prohibition of tor-
ture, when the law of criminal procedure provides for a contestability of
decisions that are based on torture. In addition, it is necessary for an effective
implementation of the prohibition of torture to conduct criminal proceedings
against the perpetrator of torture. Even if the punishment is too late in that
individual case, the sanction renders the prohibition of torture “visible”.
However, in principle it is not necessary to recognize a procedural bar to
criminal proceedings against the victims of torture to ensure the prohibition
of torture because the procedural error can be compensated appropriately by
excluding all evidence obtained through torture, without giving up the State’s
claim for punishment in its entirety.
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