and the system of criminal proceedings. Since the entire criminal procedure is
meant to ensure the execution of the persons’ right to judicial protection, the
peculiarities of its stages or types (e.g., special procedure for a judicial deci-
sion or trial in absentia) depend on certain factors. The fact of jeopardized
rights of the parties at some stage does not contribute to the achievement of
the purposes of the criminal procedure and must become a subject of critical
review. One can learn more about the use of the above mentioned criterion
regarding the criminal procedure system in our publications [11-13].

Ilemposa O. B.
IIpaBo pe6eHKa GbITh YC/IBIMIAHHBIM B YTOJIOBHOM IIpoIecce:
MeXXAyHapoaHble IPUHIMIIBI M NepCcneKTUBbI A1 Besrapycu

Amnanusupyercst IpaBo peOeHKa OBITh YCIBIIIaHHBIM, KaK H ITPOOJIEMBI U JOCTH-
XKeHus B cepe Co3/1aHus IPYKECTBEHHBIX YCIOBHII J0oMpoca B YTOJIOBHOM IpoLiecce
Pecny6nuxu Benapycs. CHauana ompenensercss MecTo mpaBa OBITh YCIBIIAHHBIM B
CHCTEME MEXIyHApOIHBIX IPUHIUIIOB, Jajee OTMEYaeTcs, YTO B INMPOKOM MOHMMa-
HUH 3TO IPaBO O3HAYaeT y4yacTHe peOeHKa. 3aTeM aBTOp oOpalmaercs K mpobiemam
METOJJMYECKHX OCHOB Y4YacCTHs IEarora/lcUxojora B YroJIOBHOM MHpolecce, MperMy-
IIECTBaM CO3JaHHBIX JIPY>KECTBEHHBIX PEOCHKY KOMHAT OIPOCa, COBEPIICHCTBOBAHHS
X0Jla ZI0Npoca, MOPSIKY MPUMEHEHUS BHUICO3AIICH, HETAaTHBHBIM aCIEKTaM Y4acTHs
3aKOHHBIX IIPEICTAaBUTENICH NPH JIONPOCE HECOBEPIICHHOJICTHETO, KaK W HeoOXO0Ju-
MOCTH JIOTIOJTHATEIbHBIX TapaHTHH B OTHOIICHUH YS3BHMBIX HECOBEPIICHHOJIETHUX U
NIPUMEHEHNs WHBIX, IIOMUMO ITOKa3aHHH HECOBEPIICHHOJIETHEr0, NCTOYHUKOB JOKa-
3aTENbCTB.

B cooteerctBun co cr. 12 Konsennum o mpasax pebGenkal, mpums-
Tol pe3omronmeii 44/25 I'enepansuoit Accambimen OOH ot 20 HOsOps

1B Mex/yHaposHOM TIpaBe M O€JOpyCCKOM HAIMOHAJILHOM 3aKOHOJATENbCTBE MC-
TOJIB3YIOTCS CXOHBIE TOJIXO/bI K onpeienientto «pedenok». CornacHo cr. 1 Konsenuuu o
npaBax pebeHKa peOeHKOM SIBIISIETCS KaXK/10€ YeJI0BEYECKOe CYIIECTBO A0 JOCTIKEeHHs 18-
JIETHErO BO3pacTa, €CIH 110 3aKOHY, IPUMEHUMOMY K JaHHOMY pPeOEHKY, OH He JOCTHUIaeT
coBeplIeHHONIeTHs paHee. B coorBercTBHu co cT. 1 3akona Pecnyonuku bemapyck ot 19
HOs10pst 1993 r. Ne 2570-XI1 «O npaBax pebetka» (nanee — 3aKoH O MpaBax pedeHKa) Juis
neneii 3akoHa o peOSHKOM HOHUMAETCsl (PU3MIECKOE JIMIO 0 JOCTIKCHHS UM BO3pacTa
BOCEMHA/IIIATH JIeT (COBEPILEHHOJIETHS), €CIIU 10 3aKOHY OHO paHblIe He MPHOOpeNo rpa-
JKIAHCKYIO JIEeCIIOCOOHOCTh B TIOJIHOM OOBEME.

Hapsiny ¢ moHsTHEM «peGeHOK» HCIIOIb3YEeTCS B MEXKIYHAPOIHOM MpaBe U TEPMHH
«HECOBEPILICHHOJICTHHI» (KaK MPaBHJIO B OTHOLICHHU JeTei B KOH(IMKTE C 3aKOHOM).
CornacHo 1. 2 «a» cT. 2 MUHUMaNbHBIX CTaHAAPTHBIX MPABUJI, KACAIOUINXCS OTIPABICHHS
MpaBoCyUss B OTHOILICHWH HecoBepuleHHONETHUX ([lexkMHCKuMX mpaBwi), NPHHS-
ThIX pe3osmonueit 40/33 I'enepanbHoit Accambiien OOH ot 29 nosOps 1985 r. (nanee —
[exuHCKHE TpaBHia), HECOBEPLICHHOJIECTHUM SBJISETCS PeOCHOK MM MOJIOZIOH YeJIOBEK,
KOTOpBI B paMKax CYyIIECTBYIOIICH MPaBOBOI CUCTEMBI MOXKET OBITh IPHBIICUYEH 3a Ipa-
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1989 r. (manee — KonBeHIus o mpaBax peOeHKa), MPEIyCMOTPEHO IPaBO
ObITH yenpimranasM (right to be heard), a umenHo: rocymapcTBa-y4acTHHKH
obecrieynBarOT peOCHKY, CIIOCOOHOMY c(pOpMyITHUPOBATE CBOM COOCTBEHHBIC
B3IJLIBI, IPaBO CBOOOMHO BBIPAXATh 3TU B3IJIAIBI II0 BCEM BOIPOCAM, 3a-
TparuBaloIUM peOeHKa, IPHYeM B3MIfaM peOeHKa yaemseTcs MOJDKHOe
BHUMaHHE B COOTBETCTBUH C BO3PACTOM U 3PENOCThIO peOeHKa.

C aT0#t 1ebI0 pebEHKY, B YaCTHOCTH, MPEAOCTABISIETCS BO3MOXKHOCTh
OBITH 3aciTyIIaHHBIM B XOJIe JIIOOOro CyneOHOro WM aJMUHHCTPATHBHOTO
pa3OupaTenbcTBa, 3aTparuBaouiero pedeHKa, MO0 HENOCPEICTBEHHO, 00
Yepes NPeNCTaBUTENSI WIIM COOTBETCTBYIOLIMIT OpraH, B MOPSIKE, NPEIyCMOT-
PEHHOM HpOIIeCCYaTbHBIMH HOPMaMHU HAIJHOHAEHOTO 3aKOHOIATEIILCTRA.

[lo cMBICITy HaHHOTO IOJIOKEHHUS TaKOe MPaBO IOJDKHO OBITh pean3o-
BaHO BO Bcex cepax )KU3HM peOSHKa, B TOM YHCIIE B CEMbe, IIKOIIE, CIOPTE,
NPU TIPUHSATHH PELICHHH HAa MECTHOM U pecryOJIMKaHCKOM YPOBHSIX IO BO-
npocaM, 3aTparuBaroOlM HWHTEPECHl JeTed, a TakKe IMpH OTIpPaBICHUU
MPaBOCY IS — IPH MPUHATHU FOPUCTUKIMOHHBIX PEIICHUH, KOTOPBIE BIUIIOT
Ha IIpaBa HECOBEPILIEHHOJIETHETO.

Ha eBpormefickoM npocTpaHCTBE IIUPOKO MOOLIPSIOTCS MEPHI, HAIpaB-
JICHHbIC Ha pealM3allMi0 JAHHBIX HOJIOXKEHHWH (Hampumep, 1. A.2 pasn. 2

BOHApYILIEHUE K OTBETCTBEHHOCTH B TaKOW (hopMme, KOTOpasi OTIMYASTCsl OT (GOPMBI OTBET-
CTBEHHOCTH, IPMMEHUMOH K B3pOCIIOMY.

VYrosoBHO-TIpoLecCyalbHbIN Kozeke PecyOnuku Benapyce, kak M MHOE OTpacieBoe
Oenopycckoe 3aKOHOJATEeNIbCTBO, ONEPUPYET IMOHSITHEM «HECOBEPLICHHOJETHHI», a He
«pebeHok». IIpu 3TOM B HEM He COJIEPIKUTCSI COOCTBEHHOIO OIpeJie]IeH s, HO B OTHOLIe-
HUM HECOBEPILICHHOJETHEr0 OOBHHSEMOr0 M II0JI03PEBAEMOI0 HCXOAUT U3 Oojee
HINPOKOTO TOJIKOBAHHUSI ONPEICIICHHOTO B YrOJIOBHOM 3aKOHOAATeNbeTBe (4. 8 cT. 4 Yro-
noBHoro Kopaekca Pecriy6nuku Benapych) u mpenocTaisieT rapaHTHH JIHILY, KOTOpOe Ha
JIeHb COBEPLICHMS PECTYIIEHUsI HE JIOCTUIJIO BO3pacTa BoceMHaauaty jet. [Ipencrapis-
€TCsl, YTO B OTHOIIEHUM MHBIX YYACTHHMKOB CIEIYET MCXOAUTH U3 OINPENENECHHs, CXOKETO
M0 CBOEMY 3HAYCHHUIO C TEPMHHOM «peOeHOK» U JaHHOTO B cT. 179 Koxekca Pecriybmmku
Benapychb 0 Opake u ceMbe, COrJIaCHO KOTOPO#T JINIIO ¢ MOMEHTA POXKICHHS 10 JOCTHKEHUS
UM BOCEMHAILIATH JIET CUMTAETCS HECOBEPIIEHHOIETHHUM.

B eBpomneiickux persoHalbHBIX MEXKIYHapOIHBIX JOKYMEHTaX IMOHITHE «PEeOCHOK»
TpaKTyeTcs KaK JIMIO, He JOCTHIIIee BoceMHaanaTu aeT (Hampumep, cM. I |l «a» Pexo-
menganuii Komurera Munuctpo Cosera EBporbl o npaBoCyAuto, JApyKECTBEHHOMY K
pebeHKy, npuHATHIX 17 HOs0pst 2010 r. (nanee — PexoMeHIanuu 1o MpaBoOCYAHIO, APYKe-
CTBCHHOMY PEOCHKY).

Takum 00Opa3om, B paboTe mpu aHajimu3e OETOPYCCKOTO YrOJIOBHO-MPOIECCYATBHOTO
3aKOHOZATENbCTBA OyIeT MPUMEHSATHCS TEPMUH «HECOBEPLICHHOJIETHHUI) B LIEJIOM PaBHO-
3HAYHO TEPMUHY «PeOEHOK», IPUMEHUMOMY B HOPMaX MEXyHapOJIHOI0 U eBpOIeicKkoro
npasa. [IpoGnemMbl BO3MOXKHOTO HECOBIAJEHHs 3HAUEHUH yKa3aHHBIX TEPMHHOB HE pac-
CMaTpHUBAIOTCS.
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PexoMennmanuii o mpaBOCYIMIO, APYKECTBEHHOE pPEOEHKY, 3aKperusiercs
MIPaBO OBITH YCIJIBIIIAHHBIM B YHCIIE OCHOBHBIX [IEHHOCTEH).

IIpaBo OwiTh ycnbimanueiM (right to be heard) — sTo He mpocro Bo3-
MOJKHOCTh HECOBEPILICHHOJETHETO JaBaTh IOKAa3aHHsS, HO M TIpaBO OBITH
CaMOCTOATENBHBIM U IIOJHOIIEHHBIM YYaCTHHKOM IIpoliecca NMpH 3aIluTe U
orcrauBaHuu cBoMX npaB’. COOTBETCTBEHHO JAHHOE IIPABO B IIMPOKOM
CMBICTIE pacCMaTpUBaeTCs elle U Kak yuactue peberka (child participation) [1].

BesycnoBHO, mpeanpuHUMaeMble B JJaHHOM HallpaBI€HHH MEpHI B KO-
HEYHOM HTOT€ CIOCOOCTBYIOT HAWIydlleMy OO0ECHEeYeHHIO WHTEPECOB
pebenka (ct. 3 KonBeHun o mpaBax pebeHka). [lomoxuTenbHBIC TPUMEPHI
TTOKA3bIBAIOT, YTO BOBJICYEHHOCTh HECOBEPIICHHOJIETHUX B NPHUHSITHE pelle-
HUH T03BOJISIET JOOUTHCS JIYHIIEero peneHus [2].

HecMoTps Ha yHHBEpCalIbHOCTh AAHHOTO IpaBa, MPEICTABIACTCS BO3-
MOYHBIM ITIPOAHAIM3UPOBATH MEPCHEKTUBBI COBEPILECHCTBOBAHMS 3aKOHOAA-
TENBCTBA W TPaBOIPUMEHUTEIbHOW mpakTUkK Pecnyomuku Benapycs B
YTOJIOBHOM ITpoliecce At o0ecrieueH s mpaBa pedeHKa OBbITh yCIIbIIIaHHBIM.

He nperennys Ha u3noxkeHue mpodiieM ydacTusi HECOBEPIICHHOIETHETO
B YTOJIOBHOM IIpOIiecce B IEJIOM, 00paTuM BHHMaHHE Ha TJIABHYIO TapaHTHIO
JIAHHOTO TIpaBa — obecriedyeHne BO3MOKHOCTH JJaBaTh MOKa3aHWs B OE30IIacHON
1 APY’KECTBEHHOI aTMocdepe, a TakKe MPH NPUMEHECHUH COOTBETCTBYIOIINX
METO/I0B, YTOOBI ONPENENUTh U MPUHATH BO BHUMAHHE OCOOBIE HYXIBI pe-
oenka [3].

B nepByto ouepesp CiefyeT OTMETHTh, YTO B OTHOIIEHHHU JIONIPOCa He-
COBEPIICHHOJICTHUX IOTEPIEBIINX U CBHJETENEH OENOpyCCKHH YrojOBHO-
MIPOLIECCYaNBbHBIN 3aKOH MCXOUT M3 MPE3yMIIINH, 4TO JII000E JINI0 He3aBH-
CHMO OT BO3pacTa MOXKET OBITh IOTIPOIICHO B KauecTBe cBUAETENs. TOIBKO B
Cllydae COMHEHHH JINII0 MOXKET OBITh OTCTPAHEHO OT JadM MOKa3aHWi, eClu B
CHIIy BO3pacTa, (GM3MUYECKHX WM NCHUXMUYECKHX HEIOCTaTKOB HE CIIOCOOHO
MIPaBIIIHO BOCHIPUHUMATh OOCTOSTENBCTBA, HOAJIEKAIINE YCTAHOBICHHIO IO
YroJOBHOMY Jielly, M JaBaTh O HHUX IMOKazaHus. J[ns pasperieHus Bompoca o
CIOCOOHOCTH JIMIIA MPABUJIBHO BOCHPUHHMMATh OOCTOSITENBCTBA, UMEIOIINE
3HaYEHHeE /IS JieJia, ¥ ]aBaTh O HUX MOKa3aHUs MOXET Ha3HAuaThCsl M POU3-
BOJUTHCS aMOyaTopHast skcnepTu3a (1. 2 4. 2 cr. 60 YIIK).

B ucropun Genopycckoro mpaBocy st UMEIOTCS ClIydan, KOTAa JoTpa-
LIMBAJIMCh HECOBEPILUEHHOJETHHE B BO3pPAcTe JBYX JIET JEBSITH MecsueB (B
CyIle — OKOIIO YETEIpe JIeT).

I'maBHOU TapaHTHe# TpaBa OBITH YCIBIIIAHHBIM 3aKOH paccMaTPHUBacT
00s13aTeIbHOe MPUCYTCTBUE IIEAArora/lcuxojora Ha JONpoce HECOBEpIIEH-

! MpaBy 3ammmate cBOM TIpaBa M 3aKOHHBIE MHTEPECHI MOCBSNIEHA U CT. 13 3akoHa o
rpaBax peOeHKa.
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HOJIETHETO. Y4acTHe Nearora/Icuxosora Ha JI01poce HECOBEPIICHHOIETHETO
00BHHSAEMOTO W TOJ03pEeBaeMOTo sBisgeTcs oOs3aTensHBIM (cT. 435 VIIK),
IIPU JOTIPOCE HECOBEPIICHHOJICTHETO CBUAETEISI/TIOTepeBIero 1o 14 ner
MeIaror/IICUXOJIOT YY9acTBYET 00sS3aTeNbHO, a 10 16 JeT — 1Mo yCMOTPEHUIO
crepoBarens win cyaa (ct. 221, 332 VIIK).

[Tenaror/mcuxomnor MPUBIEKASTCS JUIS y4acTHs MpPU MPOU3BOJCTBE IO
YTOJIOBHOMY JIeNly B IOpsAIKe, onpeaesneHHoM [looxenneM, yTBepKICHHBIM
noctanosnenneMm Cosera MununctpoB Pecnybnuku benapych ot 24 oxTs0ps
2001 r. Ne 1533. I[TocTaHOBJIEHHE ONpEAENET LeNb Y4acTusl reaarora (IcH-
X0JIOTa) KaK YCTAHOBJIEHHE IICHMXOJOTHYECKOrO KOHTAaKTa, aTrMocgepsl
JIOBepusi, COOIO/ICHNE TIpaB M 3aKOHHBIX MHTEPECOB HECOBEPIICHHOJICTHUX
YYaCTHHKOB YTOJIOBHOTO Tporiecca. Takoe IHpOKoe MOHMMaHHE LIeleH, Kak
U OTCYTCTBHE METOAOJIOTMYECKOH OCHOBBI AKTUBHOTO YYacTHsl yKa3aHHBIX
CHENMAINCTOB IIPU HMPOHU3BOJCTBE IO YrOJOBHOMY JeNy HE CIIOCOOCTBYET
€IMHOOOPAa3HOM MPaBONPUMEHUTENbHON NpakTHKe. DakTHYeCKH OHO orpa-
HUYMBaeTCS (POPMaIBbHBIM MPUCYTCTBUEM IIPH JIOTIPOCE.

I'opasno addexTnBHEE MOTyYeHNE NOKa3aHUH B ClIEIMAIbHBIX KOMHATAX,
CO3JIaHHBIX B OOJIBIIMHCTBE CITydaeB Ha 0a3zaxX COIMaIbHO-TIEJarornyecKux
LIEHTPOB COBMECTHBIMH YCWIJIMSIMH OOIeCTBEeHHON opranuzannu «lloHnma-
Hue» [4] u rocy1apCTBEHHBIX OPraHOB CHCTEMBI 3aLIUTHI feTeil. B ux pabore
peanu3yeTcsi NPUHLHI, YTO AETH YyBCTBYIOT ceOsi Oosiee 3aIMIICHHBIMH,
€CJIM TPOBOJHUTCS MEHBIIE JTONPOCOB, B MPUCYTCTBHHM MEHBILETO YHCIIA JIFO-
JIed, ¥ KOT/1a TOJIbKO OJIMH TPEHUPOBAHHBIN CIIENUAIKCT CiIyIiaeTt ux [3].

ITonyueHue moka3aHui B JaHHBIX KOMHATaxX OCYILIECTBIAETCA MO pa3pa-
0OTaHHBIM aJaNTHPOBAHHBIM METOAWKAM, a COOTBETCTBEHHO, MCHXOJIOT
MMEEeT TOYHOE MPEACTAaBIICHNE O 3ajJadax ¥ IeJsIX CBOETo y4acTusl. 3anucaH-
HBII Ha BHJICO B CIICIMAILHON KOMHATE MOJPOOHBIN KaueCTBEHHBIH ONpoc
MOJKET OBITH BOCIIPOHM3BE/ICH B 3aJie cyaa [5].

O¢ddexTnBHOCTS MAaHHON CHUCTEMBI BBICOKO OIICHHBAETCS OTEYECTBEH-
HBIMH TIPaBONPUMEHHUTENSMH, OJHAKO COXPAaHIETCS HEONpEelesICHHOCTh B
MOPSIIKE TPUMEHEHHS PE3yJIbTaTOB B JOKA3bIBAHHUH 110 YTOJIOBHBIM JIEIaM.

B cooterctBuu ¢ 4. 2 cr. 221 YIIK noreprnieBmiie 1 CBUAETENN B BO3-
pacte 10 LIECTHAALATH JIET HE MperynpexaaoTcss o0 OTBETCTBEHHOCTH 3a
OTKa3 WM YKJIOHEHHE OT JIauM ITOKa3aHWH U 32 Jjady 3aBEJ0MO JIOKHBIX IOKa-
3aHMH, UM JIMIIb YKa3bIBaeTCsl Ha HEOOXOIMMOCTh TOBOPHUTH TOJIBKO TPaBIy.

Bwmecte ¢ TeM HeCOBEpUICHHONETHEMY IaJieKO HE BCETAA NaHHBIX yKa-
3aHMHA JOCTaTOYHO, 4YTOOBI TOHSATH, KAaKUM 00Opa3oM pacckasblBaTh O
CITyYMBILIEMCSI.

[IpencraBnsioTCs MHTEPECHBIMH C(OPMYJIMPOBAHHBIE B CHELHATbHOM
Opourrope aJsi HECOBEPUICHHOIETHUX TPOCTHIE PEKOMEH IAIIMU HECOBEPILICH-
HoJIeTHeMY cBuzerento B [lombe:
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Ciymail BHUMAaTEIbHO BOIIPOCHI CY/IbH.

Bcerna rosopu npasny.

He yranpiBaii, kKak 1 He IPUyMBbIBAall OTBETBHI.

Y 1e6s ecTs mpaBo ckazaTh «He momuo» n «He moHnMaroy.

Ecmu 0 gem-To0 32011 pacckas3arh, CKaKd 00 3TOM CyIbe.

Ecmu omm6cst, ckaku 00 3TOM CyIbe.

Bcerna mpocu moMomiu cynpio M IICUXO0JI0Ta, €CIM OHa TpedyeTcs Te-
oe [6, c. 21].

Crnenyer oOpaTHTh BHUMaHHE, YTO METOJMKA ITOJYUYEHUs MMOKa3aHUH B
YKa3aHHBIX KOMHATax IpeNnoiaraeT «IIporoBapHBaHKE» B CaMOM Hadaie
Oecepl MOAOOHBIX peKOMeHIanui [S].

OmnpeneneHHBIM MIAaroM K Pa3BUTHIO JIPY’KECTBEHHBIX YCJIOBHH MOXHO
paccMaTpuBaTh BO3MOXKHOCTH JONPOCA HECOBEPIICHHOJETHETO C MPHUMEHE-
HUeM BUaeoKoH(epeHucBssH (cT. 2241 YTIK).

BesycnosHo, HopMBI YIIK, KOTOpBIE 3aKpeIIsSOT IpaBuiIa IPUMEHEHUS
BHIC03AIIMCH TIPH JOINPOCE, B TOM YHCIIE H HECOBEPIIEHHOJIETHEr0, HE00X0-
JUMBI C TOYKU 3pEHHs] TPeOOBaHWI 3aKOHHOCTH, HO HEKOTOpBIE BPSAI JIX
MOTYT OBITH B IIOJIHOH Mepe MPUMEHNMBI B CITydac HECOBEPILICHHOIETHHX.

Hanpumep, Buaeo3anuchy 10mpoca HECOBEPIICHHOIETHETO TPEJICTABIIS-
€TCsl BECbMa XKEJIaTEIbHON MEpOil, IPU3BAHHOW COKPATUTh YMCIIO JTOIPOCOB.
Opnako TpedoBanus 4. 4 c1. 219 VIIK B OTHOIIEHNH HECOBEPIICHHOICTHIX
MOXHO Ha3BaTb MNPOCTO HEBLINIOJTHUMBIMH. bonee Toro BOCIIPOM3BECICHUE
BHU/ICO3AITUCH JIONPOCA B OTHOIIEHUH HECOBEPIICHHOJIIETHEr0 MOXET OBbITh B
OJTHHMX CIIy4asiX HE TOJIBKO HEBO3MOXHBIM, HO U JJONOJHUTEIBHBIM HCTOYHH-
KOM BTOpWYHOW BHUKTHMH3AIlMM HecoBeplleHHoJeTHero. Ilpencrasisiercs,
YTO MOXHO Ha 3aKOHOJATENIFHOM ypPOBHE OCBOOOIMTH CIIEAOBATEINST JHOO
WHOE JIMIO, BEAyIIee YTOJIOBHBINH IpOIlecC, OT OOS3aHHOCTH MPEACTABIATH
3aIiCh HECOBEPIICHHOJIETHEMY M OCTaBHTh TaKyl0 OOS3aHHOCTh B OTHOIIE-
HUM UHBIX YYaCTHHUKOB JAHHOTO CJIEACTBEHHOTO JICHCTBHAL.

HecoBepiieHHONETHHI OOBUHSEMBIH W TMOJO3PEBAEMBI TaKKe HMEET
NpaBO JaBaTh MOKa3aHWs WM OTKa3aThCs OT Jauu MoKa3aHuit (m. 9 u. 2
cT. 41 1. 8 u. 2 cr. 43 VIIK). [Ipu 5T0M, HECMOTpSI Ha KOHQUIMKT HO3UIMN
Ipyu TaKOM J0IIpOCE, MPEACTABIIACTCA, YTO AOJDKHBI COXPAHATHCA APYKECT-
BEHHBIC YCJIOBUS M TIICHUXOJOTMYECKHH KOHTAKT JIONpPAlIMBAEMOro U
JIONPAIINBAOLIETO.

[IpaBo OBITH YCNIBIIIAHHBIM CBSI3aHO C YYaCTHEM 3aKOHHBIX IPEICTaBH-
tenei. [Ipn nompoce HECOBEPIICHHOJIETHHX IOTEPIEBIIETO M CBHICTEINS
MOTYT y4acTBOBATh X POAUTEIH WU IpyTUe 3aKOHHBIE npeacTaBureny (4. 1
ct. 221 VIIK). Ilpy HanwYuM y HECOBEPIISHHONETHUX ITOJA03PEBAEMOTO MIIN
OOBHHSIEMOT0 POAMTENICH WIIM JIPYyTMX 3aKOHHBIX NPEACTaBUTENECH UX yda-
CTHE B YTOJOBHOM jiejiec 00s3aTennbHo (4. 4 cT. 436 YIIK).
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Bwmecre ¢ TeM mpakTH4eckne paOOTHHKH IOCTOSHHO OOpaliaroT BHU-
MaHHe, 9TO MPHUCYTCTBUE 3aKOHHBIX MPEICTaBUTEIICH MOXKET HEraTUBHO CKa-
3BIBATHCS Ha BO3MOKHOCTH CBOOOIHO BBICKA3bIBATH CBOE MHEHHE.

Peus umeT He TOIBKO O CIydasx, KOTr/a 3aKOHHBIE MPEICTABUTEIH BEIYT
aconuanbHBI 00pa3 xu3HU. [IpobremMa MOXXET BOSHUKHYTH M B CHUTYAIlUH,
KOTZIa CeMbsl SIBIISIETCS COLMabHO OnaromnoiydHod. Hampumep, aeBymika-
MOJIPOCTOK BPSIZ JIM 3aX0YeT PACCKa3bIBaTh B MPUCYTCTBUHM MaTepH MOIPOOHO
0 CJIyYHUBIIIEMCSI CEKCYaJIbHOM HACHIIMU B OTHOIIICHUU €€ B KOMITAHHH MaJlo-
3HAKOMBIX JIFOJICH, MOHMMAs, YTO €¢ He YYHIM TaKoMy HeOe30macHOMY
IMOBENEHHUIO.

3aKoH HE OmpeaessieT BO3MOXKHOCTh OTCTPaHEHHS 3aKOHHBIX IPE/ICTa-
BUTEJIEH TMOTEPIIEBIIETO WM CBHAETEISI OT JONIpOCca, W MPH UX JKEeTaHWU
clIeoBaTeNb 00513aH 00ECIIEUNTh UX YIaCTHE.

B onpenenenHoil creneHu naHHas nmpodieMa pemaeTcs B ciaydasx Mmpo-
M3BOJICTBA TIO JieJlaM HECOBEPIICHHOJETHUX.

3aKOHHBIN MPECTABUTENb MOXET OBITh OTCTPAHEH OT yYacTHsS B yro-
JIOBHOM JIeJie, €CITU B XOJIe TPEIBAPUTEIBHOTO CICACTBUS YCTAHOBIICHO, YTO
€ro JeHCTBUS HAHOCST YIIepO WHTEepecaM HECOBEPIICHHOJICTHUX MOI03peBac-
Moro wiu ooBuHsieMoro. OO 3TOM ciiefoBaTeNb BHIHOCHT MOTHBHPOBAHHOE
MOCTaHOBJICHNE. B TakoM citydae K y4acTHIO B AeJie JOJDKEH OBITh JOMyIICH
JPYyroil 3aKOHHBI TPENCTaBUTENb HecoBeplieHHoneTHero (4.4 cr. 436
VIIK).

B npaktuke oOpamaercss BHUMaHue Ha TO, YTO WHOT/IA B KadecTBE 3a-
KOHHBIX MPEJCTABUTENICH TPUBJICKAIOT CTapIIuX OpaTheB U  CecTep
HECOBEPIIICHHOJICTHETO OOBUHICMOT0 MM TOJI03PEBACMOTO BMECTO OPraHOB
OTICKH W TOTEYHUTENbCTBA [7, C. 294-296]. IIpeacrasnsercs, Takas MPaKTUKA
JIOCTATOYHO TIO3UTHBHA C dTHYCCKOW TOYKH 3PCHUsS, HECMOTpPS Ha MPOTHUBO-
pedre HOpMaM YroJOBHO-TIPOIIECCYaIbHOTO 3aKOHOAATeNbCTBa. bomee Toro,
B KOMMeHTapuH K 1. 15 TlekuHCcKuX mpaBmin oOpamiaeTcss BHUMaHUE Ha T10-
MyCTUMOCTh «KaKOT0-JTH0O0 JPYroro MmoMOIIHHWKA, KOTOPOMY HECOBEPIIICHHO-
JIETHUM MOYET BEPUTh U JEHCTBUTEILHO BEPUTY.

Oco0oro BHUMaHUS TPEOYIOT M HECOBEPIICHHOJECTHHE U3 YSI3BUMBIX
TPy, JIETH C OCOOCHHOCTSIMH NCHXO(MH3MYECKOTrO PAa3BUTHS, WHBAIHIHO-
CTBIO M JPYTUe KATETOPHU, KOTOPBIC B CHIY JAaHHBIX OCOOCHHOCTEH wyaiie
CTaHOBSATCSI JKEPTBaMU NPECTYILUICHUHA MO0 camooroBopa. be3ycinoBHO, 9TO
TaKoe y4acTHe IPEIIojaracT JOMOIHUTEIBHOE OPTaHW3allMOHHOE U METO-
Iudeckoe obecrieueHne, Kak ¥ MPaBOBbIC TaAPaHTHH.

Crnenyer mo3uTuBHO oueHUTh HopMmy 4. 1 cT.280 VIIK Poccwuiickoii
®Denepanuy, B KOTOPOi yKa3aHO, YTO JTOTIPOC HECOBEPIIEHHOIETHUX MOTEP-
TICBILIUX u CBHﬂeTeﬂeﬁ, HNMCHOIINX (1)1/131/1qu1<1/16 NnIn IICUXHUYCCKUC
HCOOCTATKH, HpOBOI[I/ITCH BO BCEX cnyqaﬂx B HpI/ICyTCTBI/ll/I rneaarora, HE3aBu-
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CUMO OT Bo3pacra HecoBepuieHHoJieTHero. bonee toro, YIIK Vkpaunst B
CT. 226 TpeOyeT MPUCYTCTBHS MeAarora mpu AOIpoce 0000 HECOBEPIISH-
HOIIETHETO, a B HCOOXOIUMBIX CITydasx U Bpaya.

PaccmatpuBasi mpaBo HECOBEPIIICHHOJIETHETO YYacTBOBATH B IpoIiecce,
XOTENOCh OB OOpaTHTh BHUMaHKE TAaK)Ke Ha €ro, Kak U JIodoro yiwmma, GpyH-
JAMEHTAIbHOE KOHCTHUTYIIMOHHOE MPaBO, KOTOPOE JOJDKHO YBa)KaThCs, HE
CBUIETEIICTBOBATE MPOTUB €051, OIM3KUX POJCTBEHHHUKOB U YICHOB CEMBHU
(ct. 27 Koncruryrnuu). Tak, HecOBepIIEHHONETHUM IOTEPIEBIIEMY U CBUIE-
TENI0 Pa3bACHIIOTCS IPaBO OTKa3a OT Jayd II0Ka3aHWi, yJIMYaloUuX B
COBEPIIEHNH TPECTYIUICHHUSI UX CaMUX, WIEHOB CEMbH M OJHM3KHX POACTBEH-
HUKOB, a TaKKe Jpyrue TMpolecCyalbHble IMpaBa M 005S3aHHOCTH,
npeaycmotpennsle ¢T. 50 u 60 YIIK (u. 2 c1. 221 VIIK).

PesynbraTel nccnenoBaHuil B HEKOTOPHIX CTpaHax EBporreiickoro coro3a
MTOKa3bIBAIOT, YTO B YTOJIOBHOM IIPOIleCCE€ HECOBEPIICHHOJETHHE TOpa3io
yame MOJIy4aloT BO3MOXKHOCTh Y9YaCTBOBATh, HEXKENH B IpOIecce TpakaaH-
CKOM WM MO ceMeiHbIM genaM [3]. DTO CBSI3aHO C CYHIHOCTBIO
paccmarpuBaeMoro B mpolecce Borpoca. M0oKHO TOBOPUTH € TaKOHM ke yBe-
PEHHOCTBIO M O TeHJeHUMH B bemapycu. Bmecte ¢ Tem mpaBo OBITH
yCIBILIAaHHBIM KOHKYPHUPYET B JJAHHOM Cilydae ¢ TpeOOBaHHWEM OOeCIeueHHUs
0e30macHOCTH JJIsl MOTepHeBIIMX M cBUjaerened. [Ipencramnsercs, 4To B
TIEPBYIO OYepe/b B XO/I€ YTOJIOBHOTO MPOIECCa IOIKHBI OBITh HCIIOJIB30BAHBI
WHBIE, TIOMHUMO IIOKa3aHWil HECOBEPIICHHOJICTHETO0, WCTOYHHWKH J0Ka3a-
TEJBCTB.
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Petrova O.
The right of the child to be heard in criminal proceedings:
international principles and prospects for Belarus
(translated by Volha Vasyuchkova)

The right to be heard as well as issues and achievements in the field of providing
child-friendly interviewing in the Criminal Procedure of the Republic of Belarus are
analyzed in the paper. The place of the right to be heard in the system of international
principles is determined, this right meaning child participation. The author addresses
the issues of the methodological basis of educators’ or psychologists’ participation in
the Criminal Procedure. Advantages of establishing child-friendly interviewing
rooms, perfection of interviewing child witnesses are discussed. Negative affects of
legal representatives’ presence when a child is interviewed, the need of additional
safeguards for vulnerable children are studied.

Art. 12 of the “Convention on the Right of the Child” (further — Conven-
tion) adopted by the UN General Assembly Resolution 44/25 of 20
November 1989 envisages the right of the child to be heard. States Parties
provide the child capable of formulating his or her own views with the right
to express those views freely in all matters affecting the child, the views be-
ing given due weight in accordance with the age and maturity of the child.

Thus, the child is provided with an opportunity to be heard in any judi-
cial and administrative proceedings affecting the child, either directly or
through a representative or an appropriate body in a manner consistent with
the procedural rules of the law.

In accordance with this provision, the right is to be executed in all
spheres of the child’s life, including family, school, sport, and in decision-
making on a local or municipal level on the issues affecting interests of the
child.

In Europe, measures aimed at the execution of the provision under dis-
cussion are widely supported (for example, Section 3 of the Guidelines of the
Committee of Ministers of the Council of Europe on child-friendly justice,
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adopted by the Committee of Ministers on 17 November 2010 at the 1098™
meeting of the Ministers Deputies envisages this right as one of major values).

The right to be heard is not just provision of an opportunity for the child
to testify, but the right to become an autonomous and full-fledged participant
of the process to protect and secure his rights. So, the right in question is
broadly understood as child participation [1].

The measures taken in this direction ultimately contribute to the best
protection of the child’s interests (Art. 3 of the Convention). Positive exam-
ples prove that the child’s involvement in decision-making helps reach the
best possible decision [2].

Despite a universal nature of the right of the child to be heard, it is worth
considering the prospects of the right’s application for the legislative and law
enforcement perfection of the criminal process in the Republic of Belarus.

We are not attempting to give a full view of the issues concerning the
child’s participation in a criminal process. We will focus on the major guar-
antee of this right — provision of an opportunity to testify in a secure and
friendly atmosphere, as well as on the application of appropriate methods,
which take into account specific needs of the child [3].

It should be mentioned, that on the issue of an interview of minor vic-
tims and witnesses a Belarusian Criminal Procedure Code provides, that any
person irrespective of his age can be interrogated as a witness. Only on the
grounds of the doubts concerning his age, physical or psychological defects
making him experience communication difficulties can a person be suspend-
ed from testifying. To settle the problem of the capability of a person to
understand the circumstances of the crime in a proper way, a medical expert-
ize can be advised and conducted (§ 2 p. 2 Art. 60 of the CPC).

There are cases in the history of the Belarusian justice when minors
aged 2 years and 9 months were interviewed (in court — about 4 years old).

A major guarantee securing the right to be heard as envisaged by law is
participation of an educator or a psychologist at the child interview. Partici-
pation of an educator or a psychologist at the child accused or the child-
suspect interview is obligatory (Art. 435 of the CPC); in the child witness
interview it is also obligatory, and for minors aged under 16 — it is the discre-
tion of an investigator or a court (Arts. 221, 232 of the CPC).

An educator/psychologist is involved in criminal proceedings in a man-
ner consistent with the Provision No. 1533 adopted by the Resolution of the
Council of Ministers of the Republic of Belarus of 24 October, 2001. The
Resolution defines the purpose of their participation as creating favorable
environment, atmosphere of trust, protection of rights and legal interests of
the child in a criminal trial. Such a broad understanding of the goals and lack
of the methodological basis for an active participation of the specialists in
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question in criminal proceedings does not contribute to the effectiveness of
law enforcement practice. In fact, it is confined to their formal presence at the
interview.

Much more effective are child-friendly rooms established for child in-
terviews under social and pedagogical centers by joint efforts of a NGO
“Ponimanie” (“Understanding”) [4] and the state bodies on the right of the
child protection. Their activities are guided by the principle that children feel
more secure if fewer interviews are arranged, fewer people are present, and,
preferably, only one trained professional interviewer is involved [3].

Testimony in the rooms under discussion is obtained with the help of
well-developed methods when an interviewer is aware of the objectives and
tasks of his mission. A detailed quality interview video recorded in the child-
friendly room can be played during the court proceedings [5].

Effectiveness of the system described above is highly spoken of by the
native law enforcers. However, uncertainty in a manner of the interview out-
comes application and proof in criminal cases still exists.

In accordance with P.2 Art. 221 of the CPC, a victim and witnesses
aged under 16 are not warned of the liability for the refusal or refraining from
testimony or for false testimony. They are only informed of the necessity to
tell the truth. The latter does not remove the child’s communication difficul-
ties when speaking about the events that have already happened.

Simple recommendations for the child witness contained in a Polish
special brochure seem to be not uninteresting:

o Listen attentively to the judge’s questions.

o Always tell the truth.

¢ Do not guess, and do not invent answers.

e You have the right to say: “I do not remember” and “I do not under-
stand”.

o |f you forget to tell something, tell the judge about it.

o |f you are mistaken, tell the judge about it.

o Always ask a judge or a psychologist for help, if you need it [6, p. 21].

It should be pointed out that testimony recommendations for child-
friendly rooms mentioned above imply “discussion” at the very start of an
interview [5].

Videoconferencing of the child’s interview can be regarded as a positive
step in the development of child-friendly justice (Art. 224 of the CPC).The
CPC norms that provide the rules of video application are sure to contribute
to the requirement of justice but some of them are hardly applicable in the
cases involving minors.

Videoconferencing the child interview seems to be a desirable measure
to diminish the number of interviews. However, requirements of p. 4 Art. 219
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of the CPC in relation to minors can be assessed as impossible, but also as an
additional source of secondary victimization of the child. We suggest that an
investigator or some other person involved in the criminal process should be
freed from an obligation to submit a video to the child and impose it on some
other person involved in the investigation.

The child accused and the child suspect also have the right to testify or
refuse testifying (i. 9 P. 2 Art. 41, i. 8 P. 2 Art. 43 of the CPC). Despite the
conflict of interests during an interview, friendly psychological environment
for the interviewer and the interviewee is to be preserved.

The right to be heard is connected with the issue of the involvement of
legal representatives. During the child accused and the child witness inter-
view their parents or other legal representatives can be present (P. 1 Art. 221
of the CPC). If the child suspect or the child accused have parents or other
legal representatives, their participation in a criminal case is obligatory (P. 4
Art. 436 of the CPC).

Practical workers’ experience shows that the presence of legal repre-
sentatives can negatively affect the child’s capacity to express his views
freely. We mean those cases when legal representatives conduct antisocial
life. The problem can also be faced by socially well-off families. For exam-
ple, a teenager girl will be unwilling to speak about the sexual abuse she
suffered in the company of unfamiliar people in her mother’s presence, since
she has not been taught the basics of secure behavior.

Law does not provide an option to suspend legal representatives of a
victim or a witness from an interview, but an investigator is to secure their
presence if they wish to attend. To a certain extent, the problem is settled in
the cases involving minors. A legal representative can be suspended from the
participation in a criminal trial if during the preliminary investigation it was
established that his actions damaged the interests of the child suspect or the
child accused, an investigator being obliged to issue a motivating decision. In
this case, some other legal representative of the child is to be involved with
the case (P. 4 Art. 436 of the CPC).

In legal practice there are cases when elder brothers or sisters of the
child accused or the child suspect can be involved as legal representatives
instead of guardianship or custody officials [7, p. 294-296]. Such practice
seems to be quite positive from the ethical viewpoint despite controversy of
criminal procedural norms. Moreover, in the commentaries to i. 15 of the
Beijing rules (the United Nations Standard Minimum Rules for the Admin-
istration of Juvenile Justice) adopted by the Resolution 40/33 of the UN
General Assembly of 29 November 1985 it is stressed that involvement of
“some other assistant whom the child trusts and does believe” is also advisa-
ble.
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Special attention is to be paid to vulnerable children with psychophysio-
logical defects, disabled children and other categories who frequently become
victims of crimes or self-incrimination. Their participation needs extra ar-
rangements and methodical provision, as well as legal guarantees.

One should positively treat the norm envisaged by P. 1 Art. 280 of the
CPC of the Russian Federation which reads that the child victim or the child
witness interviews in case of the disability of the latter are to be conducted
in the presence of educators in all cases, irrespective of the minor’s age.
Moreover, in Art. 226 of the CPC of Ukraine the presence of an educator is
obligatory at any child interview (and in certain cases that of a doctor).

Dealing with the issue of the child participation in a criminal process we
should stress his fundamental constitutional right not to testify against him-
self, close relatives or family members (Art. 27 of the Convention). The child
victim or the child witness is consulted on the right to refuse to testify on the
commission of the crime by himself, close relatives or family members and
on other procedural rights and obligations provided in Arts. 50 and 60 of the
CPC (P. 2 Art. 221 of the CPC).

The European Union research findings show that minors participate in a
criminal process much more frequently than in civil law or family law cases
[3]. It is explained by the nature of the issues dealt with in such cases. The
same tendency can be traced in the Republic of Belarus. The right to be heard
competes with the security requirement for victims and witnesses. In our
opinion, other than minors’ testimony sources of proof are to be used in a
criminal trial.

Cxwudaescka 3. B.
Meauanus B yroJl0BHOM Ipouecce
KaK C1oco6 o6ecne4yeHUs NpPaB y4aCTHUKOB

Skshidleuska E.
Mediation in criminal proceedings
as a way to ensure the rights of participants!

The author considers the issues of ensuring the rights of criminal proceedings
participants when mediation is involved. It is stressed that the aim of mediation is to
look for the solution acceptable to both sides, but not finding those guilty. This solu-
tion should be optimal for both participants. Summarizing all the procedural aspects
of mediation, the following conclusions can be made: the positive outcome of the
mediation is manifested in reaching an agreement between the disputing parties on the

1 Tesuch JIOKJIa/Ia MCYaTarOTCs Ha PYCCKOM SI3BIKE oe3 nepesoaa / The report is pub-
lished only in Russian/.
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