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V 36ipHHKY OpejCTaBjleHo CTUCAMI BUKIA/A JIOMOBiAeH i NoBifoMIIeHb, ki NoAaHi Ha IX perioHanbHy
HayKOBO-NpakTH4HY koHOepeHuiro "[lpobieMn AepkaBOTBOPEHHS i 3aXUCTy NpaB JIOAMHM B YKpaiHi”, ska
GyJle MPOBOAMTUCH Ha 6Ga3i ropuanyHoro dakysbrery JIbBIBCbKOro HaLiOHALHOTO YHIBEpCHTETY iMeHi IBaHa
®panka 13-14 motoro 2003 poky.

[pencrasieHi HOMOBIAI Ta MOBiMOMJIEHHA MOJaHi BUKIajayaMH W acnipaHTaMu BULAMX HaBYAJbHHUX
saknanis Ykpainu, [onswi Ta Pecnybniku Binapych, 1o 3acBiguye mparHeHHs 10 CHIiBNpali ROPHAMYHOIO
dakyabTeTy JIbBIBCHKOrO HaLiOHAJIBHOrO yHiBepcuTeTy iMeHi IBanHa @panka 3 IHIUMMH HOPUAHYHUMH
HaBYaNbHUMH 3aKJIaaMH.

PenaxuiiiHa KoJeris:

- mpod. I[1.M. PabinoBuu (ronosa),

— nou. L.b. 3aBepyxa (Bian. cexperap),
— nou. A.M. boiiko,

— npod. B.K. I'puuyk,

- pod. B.M. Koccax,

- nipo¢. B.O. HaBpoubxuii

—mpo¢. B.T. Hop,

- npod. IT.J. [Mununenxo,

- nou. [1.b. Creutrok,

— npod. B.H. Tuumk

Penaxtop:

- O.b. Karona

[TpobnemMu aepkaBOTBOPEHHS | 3aXUCTy NpaB JIIOAUHH B YKpaiHi: Marepianu [X perioHanbHol
HayKOBO-ITPaKTHYHOI KoHepeHUil. /3-74 momozo 2003 p. — JIbBiB: KOpuanunuit ¢axynbret JIbBiBCbKOTO
HalioHaNLHOTO YHiBepcuTeTy iMeHi IBaHa OpaHka, 2003. — 563 c.
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OUIOCOPUS UCTOPUU MOJUTUYECKUX U IPABOBBIX YUEHHM:
NOCTAHOBKA ITPOBJIEMbI

C. Kaaunun

Benopycckuit 2ocyoapemeennuiii ynugepcumem
ya. Mockoesckasn, 17, 220007 2. Munck, berapyce

O61as Teopus npasa, UCTOpPUs MOJUTHUYECKHX M MPABOBBIX YueHHH M dunocodus npasa SBIAIOTCH
AKCHOJIONHYECKUMU Haykamu, 6a3upysich Ha MHpPOBO33peHMK oOllecTBa. B HacTosimee Bpems mepea HUMU
CTOWT 3ajiava, MOCTaBJIEHHast XONOM H Pe3yJIbTaTOM COLMATbLHBIX pe)OpPM, O KPUTHUECKOM MEPEOCMBICIEHUH
3aMajHOEBPONENHCKHUX HKIECONIOreM Kak OCHOB pedOpMHpOBAHUS IOCTCOBETCKUX TIOCYNAapCcTB € HO3MLIMU
HaUHMOHATLHOK (uocodun uctopuu. CoBpeMeHHas Hayka OGbIYHO OMNUCHIBAET UMb WAEH MbicauTenel be3
0OBSICHEHUS IPUUMH W YCIIOBKI UX BO3ZHUKHOBEHHMS. DTO NoBTOpseT BhipaboTaHHbie B X VIII Bexe Ha 3anane
CXeMbl Pa3BUTHA MHPOBOH WCTOPHM, TMOJA KOTOpPOW NMOHMMAasiach TOJNbKO 3amaaHas Espona, mostomy Bee
(HauMOHaJIbHOE CAMOCO3HAHME, KyJbTypa M WCTOpHS), UTO HE YKJIAIbIBAETCS B 3TY MapaaurMy, JIMILAIOCH
npaBa Ha CyliecTBoBande. Takas MeTOJONOTMA TOATBEPXNAAET HalWly “BTOPOCOPTHOCTL" — K3-3a
"HEUCTOPUUHOCTH" CJ1aBsAH Kak 3THoca (P. DHresbc).

Takum 00pa3oM, MHPOBO33pEHHE CIYKUT TeopeTHueckoil 6a3oil U1 METOROIOIHUECKMM OPHEHTHPOM
IS UCTOPUM MOJIUTHUECKHUX ¥ MPaBOBbIX yueHui. OHO OCHOBBIBAETCA HAa ANPUOPHBIX, IPUHUMAEMbIX Ha
BEpY YTBEPXIEHHAX, W BCETJa OTBEUAET Ha BOMPOCHI 00pa30BaHUs MATEPUANILHOTO MHPA, NPOMCXOXKIAEHHS
veNlOBeKa, MecTa M liehel ero B MHpe, a Takke CYLIHOCTH KOMIUIEKCA COLMaibHbIX HOpM. Penurns kax
YHUBEpCANbHbIA U aOCOMOTHBIM pETYsATOP OMNOCPEAYET XHU3Hb BEPYIOLUEro Yepe3 MpU3MY JIMYHBIX
oTHoleHu ¢ BoromM mo noBoAy >KM3HM Moclie CMEPTH, Npeiaras MOJIENb PENUrHo3HO [0MYyCKaeMOTOo H
NpeANUCHLIBAEMOro MfoBefeHns. B Gunocockux MOKTPUHAX CBEPXBECTECTBEHHOE OOBLIYHO OTTEHAETCH,
UrHopupyetcs Jubo obesnuuuBaercd. CrefoBaTeNbHO, MPaBO — 3TO COCTAaBHas YaCTh MHMPOBO33PEHMSA,
OMpENEsiAONIEro CoNEPKaHUE NpaBsa.

Kak oTMeuanoch, COBpEMEHHbIE KOHCTHTYLIMOHHO MPW3HAHHBIE KOHUEMUHH M HAEOJOTEMBI HMEIOT
3ananHoeBpornelickoe npoucxoxkaeHHe. OpHako ceiiuac 3anafHas LMBWIM3AUMA TEPEXHMBAIOT BECbMa
riy6okunii MupoBo33peHueckuii kpusuc ("kpusuc uenoctHoctu"). Tak, TILA. Copoknd rosopur "o pacnanie
OCHOBoOTIONaraloulux opM 3amagHod KyJbTypbl M 00lleCTBa TMOCHAEIHUX ueTblipex croaetuit”, ILH.
HoBroponues Takxke yka3blBaeT Ha "Kpax 3amagHOro uieana, siBJIAIOILMIICA OIHOBPEMEHHO U KPaxoMm BCEX
OCHOB 3amaJlHOEBPONEHCKON KyJAbTyphl". DTO TNOATBEPXKAACTCS YTWIMTAPHBIMH M [parMaTHUECKMMHU
TEHIEHLMSAMHM B aMEPUKAHCKOM NpaBoBelleHUH ("'3aKOH — uTo neiuio”). B pesynbraTe kpu3uca LEeJOCTHOCTH
00LIECTBO MepecTano "NoBepATh MpaBy", M3-3a HEOTPAXKEHMs MPABOM BbICIIETO CMBIC/IA WIM LEIH JKH3HU.
CoBpemeHHoe npaBo Gosblile BO3JACHCTBYET Ha YeJOBEKa MyTeM MPUHYKAeHHA. Tak, CTOPOHHUKHU KOHLEMLHH
npaB yesioBeka TPeOYIOT ysaowceHus K Heil, pOpMHUPYEMOro ¢ caMOro paHHero AETCTBA, YTO CBUAETENILCTBYET
O MPHUTA3aHUAX KOHUENLIMU HAa YKOPEHEHHE B MOPAJIH KaK TPaHCLIEHAEHTALHOM LIEHHOCTH.

Bce 310 cBuaeTenbcTByeT 00 McuepriaHuu pecypca upei anoxu Hosoro Bpemenu (MoaepHH3M),
MCKMOYMBLIEH JI0OYI0  PelnMruo3Hyl MOTUBAUMIO M3 COLMAIbHOR JKM3HM U OCHOBbIBaBlIEHCS
MCKMOYUTENBHO Ha pasyme. Tak, Bce, kazanoch Obl, He3piOfieMble LEHHOCTH W IOOKTPHHB MonepHH3Ma
ceifyac TepecMaTpPUBAIOTCS JIMOO UX CYIIHOCTh KapIMHAlbHO M3MEHSeTCs, BOSHHUKAlOT HOBbie MpoOJeMbl
(Bo3MoXxHOE TepepoxiaeHue audepanu3Ma B TOTAMTapu3M, TnobajibHble KaTacTpodbl M T. A.), KOTOpbIE
BECbMa TPYAHO a€KBATHO OLEHUTH C MO3ULIMI COBPEMEHHOrO NpaBoBeeHHs. "Bo3poxkaenue” peaurto3Horo
(B mepBylo ouepeab UciaMCKOro) (akTopa sBUIOCH HACTOSUIMM IIOKOM [/ 3anaja, BbI3BaB HOBbII BUTOK
HIEO0NOrMUECKOr0 KOH(IMKTA LEHHOCTEH CEKYJNAPHOW M HAaLMOHAILHO PEJNNUrHO3HON LMBMIM3ALMI Kak
[1aBHOTO COBPEMEHHOrO BbI30Ba uenoBedecTBY. dakTuueckn HaHHOE MNPOTHBOpPEUWE BhLITEKAET K3
MHPOBO33PEHHS, XapakTepu3ysch raybouaiimiumM HermoHuMaHueM 3anaiaoM peSTMrHO3HOH MOTHBALIMHM XKHU3HU.
Bce 310 TpebyeT peBM3MM MOAXOAOB K M3YHEHHMIO M MpenoAaBaHHo (uiIoco(CKO-NPaBOBbIX HAYK, B TOM
YMCJie, Ha OCHOBE NPU3HAHHOM YK€ K 3ana/loM JIOKaTbHOCTH U HeYHUBEPCATLHOCTH 3araiHbiX JubepaibHbixX
UJI€anoB.

Ha Haw B3rnsg, anodeo3oM NOCTMOAEPHU3MA ABJsIETCS 3HaMeHUTas cTathd ©. OyKkyaMBl, B KOTOPOi
OH XapaKTepu3yeT COBPEMEHHOCTb KaK KOHEL HCTOPHMHM, Kak 3aBeplieHHe WICOJIOTHYECKOW 3BOJIOLMH
YesloBeYeCTBa Uepe3 YHHUBEpCAIM3AUMIO 3amajHoi JubepaibHOM [OeMOKpaThd Kak OKOHYaTelbHOM

© Kanmnuu C., 2003



CEKLA KOHCTUTYLIUHO-NMPABOBUX HAYK 139

fesanbrepHaTuBHON (Gopmbl mpaBieHua. B pesynbrare Bce NpOTUBOpEYHs W HYXIbL YIOBJIETBOPAKOTCS 3a
cdeT nubepanbHOM  JeMOKpaTHH, YyBelWueHMs ypoBHA notpebnenns. Ilpu 3TOM, He cMOTps Ha
uneosiorndeckuii nedext nmdepanyaMa, yacTHas KHU3Hb MOXET YIOBJIETBOPHTh PEIMIHO3HBIE MOTPEGHOCTH,
HALMOHATU3M )K€ CKOpee BbI3BaH HEJAOCTATOUHOCTLIO Nbepanu3Ma. B KoHue ucTopun Mup Oyodem pasnelieH
HA VICTOPUUECKYIO ¥ TIOCTHCTOPMYECKYIO YacT, KOH(IMKTYIOIMe MeXay coboil u3-3a BO3pacTaHHA YPOBHS
HaCWIUs Ha 3THMYECKOH M HalMOHANbHOIl mouse. OIHAKO TakWe pacCyAcHHUs Oblnu OnpoBeprHyThl |1
cenrabpa 2001 r.

B Pecnybnuke bBenapych KOHCTUTYUMOHHO 3akpeiUieHHble 3anaiHoeBponeiickue anbepaibHble
KOHLenMY He ObulM ananTMpoBaHbl K HALUMOHAILHOMY ONbITY, YTO MO pAay MpH4YHH 0OYCIOBUIO
onpeneseHHoe HenoBepHe K HUM. [Ipu 3TOM OBLIO MPOWrHOPUPOBaH (akT, 4To B benapycu ananoruuHbie
ugen chopmynupogaHel M npakmuuecku zaxpenienst yxe B 1588 ropy. DTo onpeaesiser akTyalrbHOCTb
HE0JIOrMYECKOH OCHOBBI CYLICCTBOBaHUS beapycu. PazMmbITOCTL MICOMOTEM NPENSTCTBYET TNPEOAONCHHIO
CHCTEMHOIO KpMU3UCAa W, B TIEPBYIO OYEPEAb, KpU3KUCA HMAEHTUYHOCTH ("KTO MbI"). dopmupoBaHue
HAUMOHANTBLHONH WACONOrHW. BbITEKAIOWIEH M3 LEHHOCTHBIX aKCHOM [IOMWHHPYIOLUIETO MHPOBO3I3ZPEHIS,
OCYILECTBJIACTCA [TyTEM OCMbICAEHUS POJIM 1 MecTa besnapycu 1 Gesopycckoro atHoca B riodanbHOM Mupe.
3T0, B TOM UHCIE, MOXET OCYLIECTBAATLCS B paMKax MPEnojaBaHWs HCTOPUH NMOJUTHHECKUX U MPABOBBIX
y4eHuit ¢ Mo3uuMM GUIocopuu HCTOPUM.

MexaHuueckoe BKIIOYEHUE HHBIX UIEOJIOTEM B HAYUOHAALHYIO PEATBHOCTL MOKET NMPUBECTH NHO0 K
TOJMHOMY OTKA3y OT HMX 1ubO K HacWIbCTBEHHO!N NONTOHKE TpaaduUHi K HOBOH wuaee. Dto Tpebyer
COINIACOBAHHA TPAAMUMOHHBIX K JIMOEPalibHbIX LEHHOCTE !, TaK KaK (PaKTHUECKH MOCTCOBETCKHE rOCYAapCTBa
HEKPUTHYHO 3aUMCTBOBANM HOBBIE HMAEH, B NEPBYIO OYEPENDb, U3-32 BLICOKOTO YPOBHS XKH3HH U MoTpebeHNs,
JOCTUTHYTOTO 3anajoM, YTO He MOMellao emMy u3bexxarh IyXoBHoro kpusuca. [lpn 3Tom 3anan, HecMoTps
Ha NPUHUHIHATBHYIO HEXH3IHECTIOCOOHOCTh MOHOMACONOTHY, CIMAT HABA3bIGANG, CBOWU MOJEU [10BEACHHS
JUTA ROCTHIKEHHUS COOCTBEHHBIX Liesleit De3 yueTa UMBHITHM3aLHOHHBIX Pa3IMuuil.

Kak otmeyanocs, (byHaaMeHTaIbHBIM NPOTHBOPEUMEM COBPEMEHHOCTH BBICTYNAET APOMUGOCMOSHUC
aubepamu3Ma M LEHHOCTEH HaLUUOHANbHOH KyNLbTYPHO-PEIMIHO3HONH HMACHTUYHOCTH. 3TO 0OyCliaBiuBaeT
BONIPOC O TpaRe CEKyJAPHOH, AMOepanibHO-IYMaHUCTHHECKOH MOJIENH, ABISIOLLEACA OCHOBOI COBPEMEHHOTO
NpaBOBENIEHUA, Ha rNoOATbHYI0 MOHOMONHIO B 001aCTH HALMOHANBLHOrO, COUHANLHOIO M MEKAYHAPOIHOro
ycTpoiicTBa. DTO 00YCHaBAUBACT BO3MOXHYIO TpoOieMy IHMBWIN3AUMOHHOTO MPOTHBOCTOSAHUS HECKONBKHX
r100anbHbIX LUBHIN3ALMA, pa3iMyaoIMXcs B MEPBYIO oYepelb CHCTEMOI LGHHOCTEH, COPMUPOBABILIIXCS
NOJ BAUSIHUEM, B MEPBYIO OUEpe/lb, PEIMTUO3HBIXK U KYJIbTYPHEIX (hakTOpOB.

Psan  rtakux  GakTopoB ANS  rocyAapcTB  BOCTOUHO-XPUCTHAHCKON — UMBWINH3ALMH - SBJSIOTCH
akcuoMaTHuYecKuMU. X KOppeKTHpPOBKa M3MEHSET BCIO LEHHOCTHYIO MapalHrMy HX Hapo/oB, 6elopycoB B
HaCTHOCTH, CHOPMHMPOBAHHYIO B OCHOBHOM HA OCHOBe W/WiM Moa BnusHdem [lpaBociasust (npuopurer
IYXOBHOTO HaJl MaTepuanbHbIM, OOUWIMX MHTEPECOB Hajl YaCTHBIMH W T.A.). ['JaBHOH M3 TakMX aKCHOM
ABAETCS YOEXKIEHHOCTh B HEODXOAMMOCTH PEMIHO3HOrO 00pasa JKU3HH, KOTOPbIH MpeAnonaraeT onopy Ha
PEAUrHO3HYIO MOTHBAUHIO B JIHOGOH NEATEIBHOCTH, HANHUKE AYXOBHBIX OCHOB COUMAJILHOTO MOPAAKA W
AyXOBHLIX Lenel oOlmecTBenHoro pazBuTus. Ha Haw B3rnsj, paspelieHde KOH(JIHKTOB PasidvHOro poina
cnelyeT NPOBOIUTH MyTEM pasrpaHuueHus cep Mexay MMOepalin3MoM W HaLHMOHANbHBIMI LEHHOCTAMM Ha
OCHOBE onpeneseHys uepapxuu ienHocreil. K benapycu nofHOCTbIO NPUMEHHUM TE3UC O HEKEJNAHHU CIIETIOro
CMeAOBAaHUA TeM INpaBuiaM, BblpabOTaHHBIM KOIZa-TO keM-To 6e3 Hac v Ge3 ydera HalHOHAIBLHOrO
MUPOBO33DEHUS, CACHOBAHMA JMillb [OTOMY, 4TO 3TH nNpaBuia cefyac CyUIECTBYIOT B MaTepHaibHO
NPOLBETAIOUIMX CTpaHaX. benapych CTpeMHUTCS K MOCTPOCHUIO TAKOH FOCYAAPCTBEHHOCTY, KOTOpas Obinia Obl
YKOPEHEHA B HALUMOHATLHOW MCTOPHH, YTO TpeGyeT COracoBaHMS KOHUENUMM MpaB 4eNOBeKa, CO3AaHUs ee
HAUMOHAILHOTO TOJKOBAHUA JUIsl BRIPaDOTKY eIMHOM MHTErpaTUBHOU CUCTEMb! NPABOMOHMUMAHUS, KOTOPas, B
TOM YHCIEe, NOJKHA (POPMUPOBATLCA UCTOPUEH MONMTUUECKUX M NPABOBBIX YUEHUIA.

[Mpu wzmoxenun Qurocodun UCTOPHUM HYXKHO YUUTHIBATH, 4TO N0GOE YYEHUE O NMPOHMCXOKIEHUM
rOCYAapcTBa M Npasa BCEraAa COOTHOCHTCS M BOSHUKAET B KOMIUIEKCE C YYCHHEM O CYLIHOCTH rocy1apcTsa M
npasa. Ilpu 3TOM [10C/I€[HEE TPEANaraeT CBOM CMOCOOb! pelleHns Haubosee aKTyanbHBIX BONPOCOB
COBPEMEHHOCTH, YKa3biBas HA NOMKHBIE, JOTYCTHMbIE MM JKENaTelbHble OCHOBAHMA rOCYAapcTsa M Npasa.
Teopya npoucxoxnenus kak Obl IErUTUMUDPYET "32IHUM YHCIOM" TEOPHIO CYLIHOCTH, "MOATOHAET" YCIIOBMS
KOHKPETHOH conuanbHoil 3amauy noj counanbho Tpebyemblil OTBET, MONBOJS MOI HEe UCTOPUUECKYIO
{ncTopuocodecxyio, nCeBIOUCTOPUUECKYD) OCHOBY. Takas OCHOBA, 0a3upysiCh Ha HEKOM JONYIHIEHHH,
NpesiaraeT OMNPEAENIEHHYIO JIUHHIO Pa3sBUTUS, "A0Ka3blBAeMYO" pSAAOM MCTOpHUECKHX cOObITHH (3a4aTyio
TEHACHIMO3HO U3laraeMbix). MITorom takoit IMHUK ABASETCS MpeiaraeMas 3anHTePECOBAHHON colManbHoil
Tpynioit Moaenb COUMANbHBIX OTHOLWICHHUH.



TIPOBJIEMH JIEPYKABOTBOPEHHS 1 3BAXUCTY MPAB JIFOJAHMHHW B YKPAIHI
140 Mamepianu IX pecionanenoi Haykoeo-apakmuuol Kongepenyii

Cospemennas (Gunocodus MCTOpUM TNOJMTHHECKMX W NpPABOBBIX YUeHM MpeacTaBiseT coOoi
BBITEKAET W3 UCTOPUH KATOJNHKO-MPOTECTAHTCKOr0 MHpa, paccMaTpHBaeMoii uepes nmpuimy OopbObl MPOTHB
KaToAMUM3Ma M MOHApXWU3Ma B HacTHOCTH, @ TaKke penurud v Tpaauuuil. OcoOeHHOCTbIO COBPEMEHHOIO
NpaBOBE/ICHUS ABJISETCS NMPU3HAHUE NPaB YEI0BEKA BEHUOM COLMATIbHOM MBIC/IM BCErO YENIOBEYECTBA 3a CUET
nvHedHoro nporpecca uaed [Jpesueit I'peurn M Puma, BHOBbL MCIMOJIBL30BaHHBIX B 3M0XH ['yManHsma,
Bozpoxaenus, Pedopmaimy, [IpocBemenus, OypiKya3Ho-IeMOKPaTHYECKHMX PEBOMOLMHA M 10 HACTOSILEro
Bpemenn. O/HaKO npaBa 4esoBeka OOBLIYHO HE W3YHaloTCid B MCTOPHKO-aHamuTU4eckoM cpese. OO6bvHO
OJIHO3HAYHO M 6e30Ka3aTeNbHO MOCTYJIMpYETCs HX TIpUOpUTeT Hal OOLIECTBOM M FOCYJapcTBOM,
HeOOXOAMMOCTL IMOCTPOEHHUS MPaBOBOFO TOCYAApPCTBA, XOTS B MOCJEJHEE BPEMA CIEAYET KPHUTHUECKH
OTHOCUTBCS K TakuM YyTBepxaeHusMm. B uactHoctn, 1. Y. HypymoB yka3biBaeT Ha MOHOHOPMHbIH,
CHUHKPETHYECKMH XapakKTep TpaB d4eJloBeka, OMPEAeNfiOUInX MHUPOBO33PEHUE, KOTOPhIE OJHOBPEMEHHO U
HOpPMBI, M KpUTepuil 3akoHonaTenbcTBa. B pesynbraTe AaHHas KOHUEMNIMA MPEBO3HOCHTCS M
abcomoTH3NpyeTcs MyTeM YKa3aHWs Ha TO, YTO OHU "yXKe €CTh CyTh TFapMOHMYHOIO YeJIOBEYECKOTO
CYUIECTBOBAHMUS, ... €CTb NpOLEcC HECKOHEYHOr0 CTAHOBJICHUS XKHU3HHU ... OHH CKOpPEE OTPEEISIOT CTPYKTYPY
MaM  Jaxe camMu cebf, HEXend KM3Hb B €€ HENoBTOpuMoM KadectBe". OpHako, HECMOTps Ha
NPOBO3IJallleHHOE PABEHCTBO JIKOJCH, monoxkeHus BecemupHoit Jleknapaluuy npaB yenoBeka OLEHUBAIOTCA He
abempakmublmyu 100bMU, MBICASUIMME [0 3anafHoMy o0pasily, a JMUAMM KOHKPETHOUM HAaUMOHAILHOW U
pEIUTHO3HOM MPUHAIUIEAKHOCTH C MO3MLMNA COOCTBEHHBIX, a He "oOuleuenoBeueckux" uHTepecoB. Takum
0o0pa3oM, MoBeleHHe YeI0BEKa OTPaXaeT CTEPEOTHIbI MoBeaeHUs, cQOPMUpPORaHHbIe Ha Ga3e LEHHOCTEH,
YCTAHOBOK, IUTAMMOB, anpUOpPHO BOCAPUHUMAaeMbIX. To ecTh, OLEHKM OAHOrO MNOCTYMKAa pPa3HbIMU
KyJIbTypamu MOTYT ObITb MPOTHBOTIONOXKHBIMH.

Taxkum oOpa3om, XpUCTHAHCKast NOJIUTUKO-NIPABOBas AOKTPHHA, @ TAKXKE ITOJUTHKO-NPABOBAs UCTOPHS
npaBociaBHbIX rocynapcTs (benapycu, B 4acTHOCTH) BbIMaZaeT M3 KOHTEKCTA M MOXKET HEKOPPEKTHO
paccMaTpuBaTbCA KaK OTKJIOHEHWE OT "MarvcTpaibHOro" MyTH pa3BUTUs MpaBoBOil mbicaH. Heobxoanmo
Y4UTHIBATh, YTO 3araHble MAEH OblIM CHOPMHUPOBAHBI B KOHKPETHOE BpEMS U S JOCTHIKEHUS! KOHKPETHbIX
uenelt, 4To TpeOyeT MX ajanTauMd K COBPEMEHHBIM O€NOpYCCKHMM YCJIOBHAM. DTo 0O0ycraBiMBaeT
3HAQYMMOCTb METOIOJOTHH, TAK KaK UCTIOIb3yEMbIH METO/ ONpeAeIseT NOoMy4aeMble pe3yibTaThl.

Ilpy wm3noxxenun ¢unocopuy UCTOPUU JIOKTPUHBI CJlENyeT pPAacCMATPWBATh XPOHOJNOTUYHO U
3BO/MOLMOHHO. TpaanuMoHHO Haubosiee APeBHEUUIMMH MPHU3HAIOTC TEOKpaTH4ECKWe yueHHs JIpeBHEro
Bocroka, U3 KoTopbIx 0coboe MeCTo 3aHuMaeT MOHOTeucTHYeckas Teosnorus dpesdero Uspauns. [pu atom
Kak Obl B TMpPOTMBOBEC MM MAed AHTHMYHOCTM OOBIYHO HE COBCEM KOPPEKTHO IPU3HAKTCA
pauHoHanUcTUYeCKMMH. OHAKO TakUe NOKTPHHbI PAa3BUBAIM MOJOXKEHUS MOJNUTEM3Ma MPUMEHHTETLHO K
NOJIMTHKO-MPABOBOil peaNbHOCTH. SI3blYECKMI MUpP paccMaTpuBal 4YeloBeka KakK 4acTh TOTATHTAPHOrO
noJjMca, KOTOpbiit Obll €AMHCTBEHHO BO3MOKHBIM CMOCOOOM CyllleCTBOBaHUA uenoseka. Tosbko Berxwii
3aBeT MO3BOJMI MyesM CYLIECTBOBATh B KaU€CTBE BHETEPPUTOPUANnbHON OOLIMHBL. B TOM 4YHUCIE, B paMKax
MHBIX TOTatUTAPHBIX TOCYAAPCTB M KOJUIEKTHBOB. XPHCTHAHCTBO, YKA3aB Ha BLICLIYIO LIEHHOCTb HeNlOoBEKa
ana bora, paspennno BokecTBEHHYIO M CBETCKYIO cdepbl, UTO OTpaHMYMIO BIACTh rOCyAapcTBa TONLKO
BHEILIHUMH NOCTYNKaMH YesloBeKa.

(PakTHyecky CYIHOCTHOH OCHOBOM €BpOMEMCKMX NPaBOBLIX TEOPUH BBICTYNMIO XPUCTUAHCTRO,
KOTOpOE, MO CYTH, HE SABAANOCH MPaBOBOIl Teopueil, mpeacrasnss coboii yyenue o Xpucrte. OnaHako, B
COBPEMEHHBIX YUeOHMKaX HE OTMEYAETCS, YTO XPUCTHAHCTBO 3TO ACKEMUYECKdsl Penuausl, TO €CTh — Yuenue o
HOCINENEHHOM UCMOPICEHUY Cpacmetl, 0 cCpedcmaax u YCroGUAX NOCMENeHH020 Yceoenust 00bpodemenetl,
CYUHOCH KOMOPO20 6PAvedams Hel08eyuecKyl0 2pexo8HOCmb U 603600umb K cogepuiencmey. OHO He
cBa3aHa cedg ¢ poctTkenem nomaurnyeckux ueneit ("LlapctBo moe He ot mupa cero” (Mn. 18. 36), oanako
4yepe3 U3MEHEHHE BHYTPEHHETO U3MEHSIETCS U BHELIHEE.

HoBrle Teopuu CYLIHOCTH M NPOUCXOXIEHUS MpaBa Hayaiu NosBAAThCA B 3ananHoit Espone Tonsko ¢
X Bexa, kaxk uHTepnperauus CasieHHoro [lucanus w IpemaHus NPUMEHUTEIBHO K COBPEMEHHOMY
MoMenTy. Tak, PomMa AKBUHCKMI Bcero jMuib corjacopan ¢uiocoduio ApHUcToTens u Jormatsl Pumo-
KaTolM4eCcTBa, 4To Haubonee momHo oTpasuB Pumo-karonnyeckoe IMpepanue. T1o3TOMy €ro e€CTECTBEHHO-
npaBoBass AOKTpuMHA (TOMH3M) B MOJEPHU3MPOBAHHOM BHIe sBNseTCA O(HUUMaTLHON nozuumeli Pumckoii
KaTOJIMYECKONH LEPKBH N0 HacToduwlero BpeMeHH. CrpemiieHue PHMCKOJ KatosMuecKo#W LIEpKBU K
NONUTHYECKOM BIACTH, @ TAKKE BTOPUMHOCT HA 3anage mobofi BAACTH MO OTHOWEHMIO K UEPKBU
CTUMYSIHPOBANO NOBLIIEHHOE KPUTHLM3M K 060 cBerckoil Br1acty M ee 3akoHaM (Cwm.: Pum. 13. 1). D10
00yc0BUI0 peakudio co cropodbl Mmnepun (Mapcunuit Iamyanckuii, [{aHTe), koTOphle, He OTpuuas
BoxecTBeHHY!0 CyHIHOCTb BJAacTH, rocyaapcTBa W MpaBa, paccMatpusanu Umnepuro (rocyaapcTso)
MCTOUYHUKOM BCSKOTO MPaBa M BJIACTH.
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Nepuon N'ymanuzma u Bo3poxkaeHMs XapaKTepH30BAICA BO3POMKIEHUEM A3BIYECKMX UEHHOCTEH W
. Teopuii, a Takxe runepTpoGUpoBaHUEM POU3BOIA WHAMBHAYANLHOIO YENOBEKA, YTO MOTIO BO3ZHUKHYThH
TORBKO B paMKax XpHCTHAHCTBA, TaK KaK UHbIE MUPOBO33PEHUS TIPU3HAIOT MPaBa TOMLKO 3a ONpeAeSeHHOH
. HamyeH, KnaccoM, rpynnoi. 1o o0yC/IOBUIO (IEPEXON K KA4ECTBCHHO HOBBIM YUCHHAM O CYLLHOCTH NpaBa,
" KoTopbie ObliiM BOCTpeOOBaHbI 32POXKAABIIUMUCA HALMOHAIBHBIMU FOCYAapcTBaMi i OypiKya3ueil B dopbbde
' npotuB obeesponetickux uaei [Mancrea u Umnepuu. OnHako aedrenbHocTs M. JhoTepa, oTkazasuwierocs or
Cesiuenroro [lpenanusi (eauHoro kpurepusi TonkoBaHMs CesimeHHoro IlucaHus), npMBena K yTpate
' XpuctuanctBoM B 3anmandoit Esporne ponu 06beAMAAIOLUCTO MUPOBO33PEHIs.

Bce 3710 moTpeboBano  BbIPAaOOTKM HOBOFO  YHUBEPCAIBHOIO — HEXPUCHUUHCKOIO — KPUTEpHA
PErynupOBanUs COUMANbHLIX OTHOWICHWH, KOTOPBIM SIBUJIOCH 4YaCTUYHO MOJEPHU3UPOBAHHOE PHUMCKOE
f3blyeckoe  npaBo, TpaHcdopmupoBaBuleecs B MmexiyHapoaHoe (. I'poumii). Taxkum  obpasom,
NPUHYIUTEAbHBIA TiepeBox XPHUCTHAHCTBA B YAcTHYIO cdepy MO3BOJMI OFPaHHUUTh MHUPOBO33ZPEHUECKHE

' KOHOIHMKTHI MPABOBLIMH M TOCYNAPCTBEHHBIMH CPEICTBAMH, YTO MPUBENO K PACCMOTPEHHID FOCYIAPCTBA B
- KayecTBe MCTOYHMKA npaBa. OAHAKO "HauMOHaiM3auua" M ">TaTW3auua” 1pdBa, a TAKAKE TPAAMUHOHHOE
{ HeloBepHEe K BNACTH TpeOOBAIM onpeaeseHHoro "nmpotuoBeca” B opMe YUeHMH O IPakAaHCKOM 0DUlecTRe.
. PasButue ectecThennpix Hayx B XVII Beke npuBeno k Teopun MEXaHMUM3MA, PACCMATPHBAIOLIETO HEXUBYIO
. opupofty  ("HEMCTIOPYEHHOE" HYEMOBCKOM TBOPEHUE bora) Kak HCTOYHMK 11paBa.  ITO  MO3BONWIO
. IPEANONOKUTh CYLLIECTBOBAHHE €IMHBIX €CTECTBEHHBIX NPAaB U CBOOOJ JTMUHOCTH, IMIHPHUUECKH U Pa3yMHO
BHIBOIMMBIX M IPYNMUPYEMbIX B Kojekc. Takxke B AaHHbIA MEpPHOA CTan ynoTpeOnsTbcs TepMUH "npaBa M
cBoGo/Ibi uetoBeka" KaK MHTEPTIPETAlUs psAaa NOJoKeHUH XPUCTHAHCTBA MO MOBOAY abCOIOTHOI LieHHOCTH
yenoseka (Pum. 10, 12: I'an. 3, 28).

Kak wunpeonoruueckas ocHoBa OopwsObl ¢ deomanu3MoM HIEH €CTECTREHHOIO NpaBa, Ha OCHOBe
KOTOPBIX COUMAbHBLIM CTPOH AOMHKEH NOAUMHATBLCA "eCTECTBCHHBIM 3aKOHaM", NOJYYUIH HAUBHICUIEE
pacnpoctpaneHue B XVII-XVII BB. (0TpHUATENbHOE OTHOWIEHUC K CPENHMM BeKaM, NPEKIOHCHHE Mepel
AHTUHHOCTHIO, TEOPUM "PasyMHOTO 3rousma”, neu 3HaHus, MPorpecca, 3aKOHOMEPHOTO XapaKTepa pa3BUTHSL.
30paBoro cMbicna). B cBete XpHCTUAHCKOrO BPABONOHUMAHUsS O BOXeCTBEHHOW CyiHOCTH BRacTy aodas
TNOMBITKA CMEHBI OOIECTBEHHOTO CTPOS ABJIAETCS MATEKOM. BypiKyasus, He ocrapusasi 3To, HO DoJIce BONBHO
TpaKTyst HekoTopele bubneitckue rtesucw (I Lap 8. 4-22), cnenana BbIBOA O CO3AAHMM TOCYAApPCTBA IS
NPEACTARACHHS WMHTEPECOB BCEX JIOACH, W3HA4YalbHO MUMCIOIIMX HCOTUYXKIdeMble M paBHble mpasa. Takum
obpazom, "HapyuleHue" NMPaBAMM MOHAPXOM 3THX MpaR JaeT "MOTeprneniiium” BOZMOXKHOCTh MX 3alLMThI, B
_TOM 4KCAE, MyTeM H3MeHEHHs odLuiecTBeHHOro ctpos. IlpocBeietne abCoOMOTHINPOBATIO HHAUBUAYANLHOTO
yeoBeKa KaK CyLIEeCTBO, MMEIOILEE TOALKO MPABA, YTO MOTPeOOBANO NepPecMOTP BCell NPABOBOH CUCTEMbI B
MHTEpECAX YENOBEKA NyTEM CO3JaHMA SMITUPMYECKUM ITyTEM YHMBEPCANBHBIX 3akoHos. [lapannensuo c
paHHeOypXKyasHbIMM YUYEHUAMHM O €CTECTBEHHOM fpaBe B KaueCTBE PEAKUWM HAa HUX  BO3ZHHKAIOT
CONMANMCTUYECKME YTOMUYMECKHE MIEM, OTpPULABLIME MOAUTHUECKME MpaBa H CBOOOMBL AN HOCTHKEHUSA
IKOHOMHUYECKUX TapaHTHI MPOKUTOUHOTO YporHs. K coxaneHuo, KpHTUKM "TOTAJIMTAPHOro" COUHANN3IMa
(cosnatenbHo MO0 HET) yMaNuMBAIOT 00 3TOH CBA3W., HO BE/lb COLMATBHBIE Mpakda U cBOBOLI Obinu
BKJIOYEHb! B 3aMafHoe npaso noj BuusHuem CCCP,

OcoBeHHOCThIO  MO3AHMX €CTECTBEHHO-NPABOBBIX  yUeHMil aBjstiercst ux  (POPMYJNMpOBaHHE B
OTHOCHTENBHO CMOKOHHOM HCTOPUUECKOH ODCTAHOBKE HA OCHOBE DOFATOr0 TEOPETUUECKOTO M IMPAKTHUECKOIQ
Hacieaus. llepsble ke MOKTPHHBI BO3HHUKAIM KAK PeakKuds HA KOHKPETHbIC TOJHTHUECKUE KPH3UCHI.
IlpocBeTnTENM MOTIIK y’Ke Ha OCHOBAHMH YACTHBIX CIYHAEB CTPOMTH TCOPHH, 3aTEM BOCIPUHHMAEMbIE KaK
KIacCHKa MOJUTHKO-TIPABOBOH TEOPHH, Peallu30BaHHAs AMepHKaHCKOH 1 Dpanily3ckoil pesomounsiMu. Jto,
C OQHOW CTOPOHbLI, BbI3BANO PEAKUMIO HA MX TOJIOKEHUA, C APYIOil CTOPOHBI, YKA3a/M0 HA UX "HEHYKHOCTL'
A% MOCTPOEHUS U pa3BUTHA OypKyasHbIX rocyaapcTs. B pe3ynbTate CYILHOCTH €CTECTBEHHOMO Npasa Obina
Ka4eCcTBEHHO M3MEHEHA TIPUMEHHMTENBHO K JMOepanibHO-OyprkyazHOMY oOiuecTBY (3aluuta npas GOratoro
MEHBILIMHCTBA, OTPaHHYeHHe NpaB O6eaHOro GONBILIMHCTBA, OTKA3 OT "UnCTOl AeMoKpaTHH'").

M

Takoli "peaxuneli” BRICTYNMIA HCTOPHMYECKAs WIKOAA NPaBa, KOTOpas alCOMOTHO BEPHO yKasana Ha
Heo0OCHOBAHHOS U HEOKA3yeMOE YMO3PHTENbHOE OTPHLAHHE M KPHTHKY HAUMOHANBHBIX, UCTOPHUECKUX,
3IBOMOLMOHHBIX (PakTOPOB pa3BUTHA npaBa. OMHAKO JaHHAs WKOMA, aGCONOTH3MPOBANA TPANUUMOHHBIC
HHCTHTYTHL ¥ OOBIYHOE TpPaBo, ueM (AKTUHECKW OTPULANA BIIMSHHE LENCHANPABICHHON eATeNbHOCTH
3aKOHOJATEI HA Pa3BUTHeE MpaBa.

Takum obpasom, B konite XVIII — Hauane XIX Bekor B 3anauHoit Epone Bo3HMK onpeeeHHbifi
"BakyyMm" Wnei, NPUroaHbIX Ais IubEpanbHOrO rocyaapeTBa, KOTOpoe TPeGOBAIO yTHAUTAPHONO YIIPOILSHHUs
H CHCTEMaTH3aLMH MpaBa. DTO BLI3BANO MOSBIACHUE IOPHANYECKOrO MOSHTHBU3MA, KOTOPBIT CTpemucs
TOYHO OMpeAeHTh Ga3oBble IPABOBLIE NMOHATHA U MOCTPOUTH JOTHUECKYIO CHCTEMY CYLUECTRYIOLIETO NPABA,
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YTO TO3BOJMIIO PEWINTh YKa3aHHble Bblwie MmpobieMbl. K cepemmue XIX Bexka MexanucTuueckas
onpefensiolias B MpaBe H3-3a YCIEXOB B COOTBETCTBYIOUIMX HAy4HBIX OOAACTAX CTana 3aMeHsAThbCs
"Buonoruuecko-ncuxogorudeckoii’. TakuMm ob6pa3zoMm, HUCTOKHM rocygapctBa U IIpaBa CTald UCKaTh B
OHoNOruueckuX 3aKoHax NpHponsl (6oppba 3a BHDKMBAHME), NCUXHKE YeJioBeKa W T. A. DTO MNPUBENO K
BO3HMKHOBEHHIO  OPFraHHMYECKHUX, TMCHXONOrMYECKHX, COLMAN-TapBHHUCTHYECKHX U WHBIX  TEOPHI,
OTBEYAIOLIHX HA YACTHBIE BONPOCHI COLIMAJILHOMN KH3HY KOHKPETHBIX rOCy1apCTs.

INpu3HaHue MO3UTHBU3MOM B KavyeCTBE EAMHCTBEHHOH ()OPMBbI NpaBa TOJBLKO 32KOHA, W3NAHHOTO
BJIACTHIO, CMOCOOCTBOBANIO €r0 AMCKPEAMUTALMHM U CTUMYJIMPOBAIO "BO3pOkKIEHHE" €CTECTBEHHOIO MpaBa, B
neppylo ovepeab B ¢(GopMe KOHUENUMM MpaB 4elOBEKa M MEXKAYHapoaHOro npaBa. JIOKTpHHbI
"BO3POXKIAEHHOrO" €CTECTBEHHOTO MpaBa KOPEHHbIM 00pa30M OTJIMUAETCS! OT YYCHMH eCTeCTBEHHOTO MNpasa
snoxu [lpocseutenna. OHU NPEUMYLIECTBEHHO KOHCEPBATMBHBI M €CTECTBEHHBIM NPHU3HAIOT YCTPOMCTBO
3amapHoOW LMBHAHM3aLUMM, CTPEMSICh PAcHpOCTPAHUTh €€ MHPOBO33pPEHUECKHE (CEKYJSAPHLIE) NapajHrMbl
(mpaBa yenoBeka, MeX/IyHapoIHOE MPaBo) Ha BeCh MUp Oe3 yueTa TPaaAMLIMOHHBIX IEHHOCTEH.

Takum oOpazom, npeanaraemas B yueOHukax ¢uaocodus HUCTOPUM MOJUTHHECKMX M TIPaBOBBIX
ydeHuit 6azupyeTca Ha AuHelHOM nporpecce. OaHako B XpUCTHAHCTBE MUPOBAs MCTOPUS MOHMMAETCS Kak
perpecc, BbI3bIBAEMblii YMHOXKEHHEM 0e€33akOHMi, 4TO BneueT oxiaxiacHue modsu (M@ 24:12) u orkas
yenosevecTBa oT Xpucrta (JIk 14:15-24). XpHCTHAHCTBO 3CXATOIOTMYHO M [IPAMO YKa3biBaeT Ha COBCTBEHHOE
WCTOPUUECKOE TOPaKEHHE, UTO 0OBACHAET BOZHUKHOBEHHE HHBIX, B TOM YHCIIE, aHTUXPUCTHAHCKHX TOKTPHH.
Wpes nporpecca ectb npucnocoOieHue K uefoBedeckol XU3HKM obllero rpuHimMna 3sonoumry (6opnda 3a
CYLIECTBOBaHME, "ecTecTBeHHBIH 0TOOP", BoilHa Kak mexxayHaponHas Gopnba 3a cyuiecTBoBaHue). B 3TOM
cllyqae TeopHs "30JI0TOro Muiindapaa” ecTh AOrHYeCKUM Pa3sBUTHEM MM NpOTpecca, BCE HAPOAbl, KOTOpbIE
HE MOryT BOWTM B "3070TOH Munnuapa", OyayT Hapoaamu BToporo ambo TpeTbero coprta. Wneanom
[lpaBocnaBusa 4Bnsercst npeobpaxkeHue ecTecTBa kak MyTh He Bhepen, a Beepx ("BynbTe coBepiiiedusi, Kak
coBepiued Oten Bai HeGecHsI": M 5, 48). To ecTb, peannzalvs AaHHLIX METONONOTUUECKUX YCTAHOBOK
NPUBOAMT K PA3IUYHBIM PE3yabTaTaM.

Takum obpaszom, nepen Pecnybnukoit benapych crouT 3anada co3panusi MHTErPaTHBHOM Teopuu
NpaBa, CBOJALIEH BOEJAMHO CyNIECTBYIOLIME IONXOAbI K CYUIHOCTH MPaBa, U YKOPEHEHUS HAUMOHAIbHOU
ApaBoBOH CUCTEMbl B HALMOHAIBLHOH MCTOPUM, B HALMOHAIBHBIX TpaauumaX. JaHHAs 3agaya MOKET ObiThb
paspellieHa NMpU W3MEHEHMM MOoAXoja K (PUIOCO(UH M METOAMKE MPEenojaBaHHi HCTOPHUU MOJAMTHUYECKUX M
NpaBoBbIX YUeHNHA. OCHOBOM TAKOro MoAXoAa ABNAETCA YUET JIOKAIbHOCTH 3anaHoH LUMBHAU3ALHMH, KOTOpas
ceflyac nepexMBaeT KPU3NC UEJOCTHOCTH, YTC 00YC/IaBIMBAET HECTIOCOOHOCTD €€ MOJUTHKO-MPABOBLIX HaeH
K YHUBEPCAILHOMY HCIIOJb30BAHMIO HMHBIMH UMBWIM3ALMAMM; OLEHKAa OoraTeiilliero TeopeTUu4eckoro
Hacneus ¢ TMO3UUMA HAUMOHAJILHOIO MHUPOBO33peHHs, cHOPMYIHPOBAHHOrO MoA BIUsHWeM [lpaBocnaBusi,
KOTOPOE U MOXKET BBICTYNHTL KPUTEPHEM 0TOOpa Maeif, NPUroAHBIX I UCTIONL30BaHUS B rOCYAApPCTBEHHOM
CTPOUTENLCTRBE, OTPAXEHne mpolleccoB  miobanusaumu, kpusuca 3noxu  [locTMomepHM3Ma,  4TO
06YyCHaBIMBAET KaYeCTBEHHOE M3MEHEHHE CYIUHOCTH BCEX MOJUTHKO-TIPABOBBIX ABJIEHUIHA, B TOM YMCJIE HA HX
QHTUNONB! ("'TOTAaNUTapHLIR IUOepani3M™); HIOKEHNE WCTOPHU NOJUTUYECKMX M MPABOBLIX YUYEHMH C
nosuumy gunocouu ucropuu, ompenenstouteit ponb Benapycu n Genopycckoro 3THOCa B rnoBailbHO
MEHSAIOLIEMCSA MHUPE.



